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PREFACE. 



It has been remarked by high authority that if the 
practice of Special Pleading were entirely banished 
from the courts, the science of Pleading would still 
be the most instructive branch of the Common Law.^ 
Therefore every student should learn to plead, accord- 
ing to the laws of Special Pleading. The science 
should be studied and carried into practice, although 
the penalties attending an infringement of its strict 
rules have been most properly mitigated. 

The rules and principles of Specia.1 Pleading under- 
lie every system of Pleading in all the States where 
the common law is administered. But local statutes 
have altered the law on so many subjects, and unsettled 
it to such an extent, that it has become extremely 
difficult to dovetail either the old procedure or the 
old principles with the new. Indeed the attempt 
would result in *^ confusion worse confounded." Ac- 
cordingly, it has been determined in this volume to 
treat the science as it exists at Common Law, reserving 
the consideration of the various systems adopted in 

1 " Special pleading/' said Mr. Justice Story, "contains the quin-^ 
tessence of the law, and no man ever mastered it who was not by 
tiiat yery means made a profound lawyer." Miscellaneous Writings, 
233, ed. 1852. 
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the several States for a separate volume should occa- 
sion require. 

The efEect of the recent alterations in the law of 
Pleading has not been to destroy the system or to 
change ite essential princxples.1 The object proposed 
and partially effected by the late statutes has been 
only to prefer substance to form, and to prevent un- 
necessary technicality from working injustice. But it 
is to be observed that in many instances they have 
indiscriminately swept away ^^ the essential with the 
useless, the substantial with the formal, without 
regard to any differences between them." 

In the Third Chapter I have followed the arrange- 
ment of Stephen on Pleading, and have adopted his 
exact language whenever it suited my purpose.^ ' That 
work, however, contains many topics which were 
never applicable to this country, and others which are 
now obsolete.^ These I have unsparingly rejected, as 
being useless to the student and embarrassing to the 
practitioner. 

Boston, April, 1880. 

^ Even in England where the system of Pleading has been com- 
pletely reyolutionized by the Judicature Acts, it has been judicially 
observed that " The same rules of pleading which prevailed under the 
old law prevail now, unless there is any thing in the Judicature Act 
or in the new Orders or Rules which prevents." Per Jessel, M. R., 
in Evans v. Buck, 4 Ch. D. 484. 

^ This author presents a terse exposition of the principles of 
Pleading. For mere practical purposes, Chitty *s ** Practical Treatise " 
is of the greatest value. But it has been truly said of this work that 
it no more teaches the science of pleading than an almanac teaches 
the science of astronomy. 

* I have used all the English editions, and have noted the differ- 
ences in the statement in each of the rules of Pleading at Common 
Law. 
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It is a maxim of law that there is no/'jT^ng with- 
out a remedy. Ubi jus ibi remedium.^'*-Ap^ "the 
most simple of the judicial remedies which! tlj^r Jaw 
affords, and without which it would be, practfottli]^, a 
dead letter, cannot be obtained without the aid of 
pleading.^^^ *'- 

The pleadings are the written allegations, made in" 
alternate series by the plaintiff and the defendant, of 
their respective , grounds of action and defence, ter- 
minating in propositions distinctly affirmed on one 
side, and denied on the other, called the issus.^ 

1 Co. Litt. 197 b. " If the law confer a right, it will also confer a 
remedy." Per Lord Kenyon, C. J., in Birkley v. Presgraye, 1 East, 
226. Yates v. Joyce, 11 Johns. 140. 

" There can be no civil right where there can be no legal rem- 
edy." Bank of the United States v, Owens, 2 Peters, 538. 

" It is a Tain thing to imagine a right without a remedy ; want of 
right and want of remedy are reciprocal." Per Lord Holt in Ashby 
t;. White, 2 Ld. Raym. 968. 

" An action for a wrong involyes a correlative right." Per Erie, 
J., in Laing v. Whaley, 3 H. & N. 678. 

2 Gould PI. Pref . ix, 2d ed. 

* " Issue, exitus, a single, certain, and material point issuing out 
of the allegations or pleas of the plaintiff and defendant." Co. Litt. 
126 a. 

t 



2 PLEADING IN CIVIL ACTIONS. 

Pleadings, in a general sense, are all the allegations 
from the declaration to issue joined. The word placi- 
tum is nomen coUectivum.^ In a more limited sense 
the pleadings comprehend only those allegations which 
are subsequent to the declaration. 

The science of pleadixjg, or more properly special 
pleading^^ constitutea.*ja 'dfetinct branch of the law. 
And although its stfiWai^ss and subtlety are a frequent 
subject of complaiiit, k has at least the merit of devel- 
oping the point* iiC'eontroversy with the severest pre- 
cision. . •. *•. 

« SpecW. pleading, considered in its principle," 
observe fli^'fenglish Common Law Commissioners,^ 
" is €^ valuable forensic invention, peculiar to the 
conQ&ujn law of England, by the efiEect of which the 
prfejse point in controversy between the parties is 
\*^wfeloped and presented in a shape fit for decision. 
.•.X.'If that point is found to consist of matter of fact, 
• • /.^ • the parties are thus apprised of the exact nature of 
the question to be decided by the jury, and are en- 
abled to prepare their evidence with appropriate pre- 
cision. If, on the other hand, it turns out to be 
matter of law, they have the means of immediately 
obtaining the decision of the cause, without the ex- 
pense and trouble of a trial, — by demurrer, — that 
is, by referring the legal question so evolved to the 
determination of the judge." " It is not expedient to 

1 Hancocke ». Prowd, 1 Saund. 887 c, note. 1 Wms. Notes to 
Saund. 605, note. 

2 By special pleading^ is meant the allegation of special or new 
matter, as distingaished from a direct denial of matter previously al- 
leged on the opposite side. Gould PI. ch. i. § 18. 

' Mr. Justice Bosanquet, Serjeant Stephen, Mr. Justice Alder- 
son, and Mr. Justice Patteson, 2d Rep. A.p. 1880, p. 46. See also 
Curtis Life and Writings, Vol. 2, p. 160. 
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blend questions of law and fact together," said Lord 
Abinger, C.B. ; "the most useful objects of all sys- 
tems of pleading is to separate them." ^ 

The general result contemplated by the science of 
special pleading is the development of the point in 
controversy between the parties, in order that, if it 
should turn out to be matter of law, it may be referred 
to the decision of the judges of the court ; or if mat- 
ter of fact, to trial by jury, or such other method as 
the law may have provided for the trial of a question 
of that particular kind. When this result is attained, 
the parties are said to be at issue (ad exitum), or at 
the end of their pleading ; and the emergent question 
itself is termed the issv^ ; and, according to the na- 
ture of the case, may turn out to be either an issue in 
law or an issue in fact? 

The object of pleading is to ascertain by a process 
of elimination the matters really in controversy be- 
tween the parties, thus avoiding all discussion and 
inquiry as to those facts and matters which are not 
disputed. The effect of this process is to simplify 
the subject-matter for the decision of the judge or 
jury (whose provinces are distinct),^ and to save the 
parties unnecessary trouble and expense, which might 

1 Gut8ole ». Mathers, 1 M. & W. 502, 603. Per Coleridge, J., in 
Kegina v. Nott, 4 Q. B. 783. " Notwithstanding the rudeness and de- 
fects of the common law," wrote Lord Campbell, " we should ever 
remember its admirable machinery for separating law and fact and 
assigning each to a distinct tribunal, wherein it excels all other sys- 
tems of jurisprudence which have appeared." Lives of the Chancel- 
lors, vol. i. p. 11 note, 6th ed. 

* 3 Stephen Comm. 604, 6th ed. 

* " Though correlative, they are distinct, and it is important to 
the right administration of justice that they should be kept so/' 
Hickman v, Jones^ 9 Wall. 201. 



4 PLEADING IN CTVIL ACTIONS. 

Otherwise be incurred in coUecting eridence in sup- 
port of facts which at the trial were found to be 
uncontested, in rebutting claims which were not ad- 
vanced, or in meeting aUegations which had not been 
made. 

A general idea of the manner in which the parties 
are brought to issue may be obtained from the follow- 
ing explanations. 

In drawing the declaration, as well as all subse- 
quent pleadings, it must be constantly borne in mind 
that it is a first principle of pleading that facts only 
are to be stated. Matters of law or mere inferences 
of law should not be pleaded ; for all matters of law 
are judicially noticed by the court. " Matter of law 
is never matter to be alleged in pleading. No issue 
can be framed upon an allegation as to the law. Facts 
only are pleadable ; and upon them, without allega- 
tion, the courts pronounce and apply the law. This 
is true alike in respect to statutes and to the common 
law." 1 

It is also a rule of the same general nature, that, in 
their allegations of fact, the pleaders are to abstain 
from any statement of the evidence by which the fact 
is to be established ; for matter of evidence, though 
essential for the consideration of the jury, by whom 
the issue or question of fact is to be tried, is superflu- 
ous so far as the question of pleading is concerned, — 
which is merely to ascertain whether the question is 
matter of fact or matter of law, and if the former, to 
develop it in a shape suflBciently precise to show its 
general nature and import, but not to determine 

^ People V. Commiseioners &c., 64 N. T. 279. Pumpelly v. Greeo 
Bay Co. 13 WaU. 176. 
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■ 

on whicli side of tlie question the truth lies, that be- 
ing the province, not of pleading, but of trial.^ 

The facts pleaded must be material, and must be 
stated "vrith certainty. It is an elementary rule in 
pleading, that it is enough to allege the legal result of 
the facts relied on simply, without setting out the sub- 
ordinate facts which are the means of producing it, 
or the evidence sustaining the allegation. Thus, in a 
case very familiar, if a trespass be justified by a plea 
of highway, the pleader never states how the locus in 
quo became highway ; and, if the plaintiff's case is that 
the locus in quo, by an order of justices, award of com- 
missioners, local statute, or any other lawful means, had 
ceased to be such at the time alleged in the declarar 
tion, he simply puts in issue the fact of its being a 
highway at that time, without alleging the particular 
mode by which he intends to show in evidence that it 
had before then ceased to be such.^ On the other 
hand, it is not sufficient to state evidence from which 
the result or fact relied on may be inferred, without 
an allegation of the fact or result itself.^ 

It must also be borne in mind that all the material 
allegations, in the "declaration and subsequent plead- 
ings, must be both true in fact and sufficient in law. 
If an allegation is not true in fact, it may be trav- 
ersed ; and if it is not sufficient in law, it may be 
demurred to; or, in the latter case, judgment may 
be arrested, or may be given non obstante veredicto, 
or error may be brought. It is upon the double neces- 
sity that the pleading at every stage must be true in 

1 3 Stephen Comm. 604, 605, 6th ed. * 

2 Judgment in Williams v. Wilcox, 8 A. & E. 881. 

« Hollis V, Palmer, 2 Bing. N. C. 718, 717. BuUen and Leake 
Precedents, 9, 8d ed. 
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fact and sufficient in law, that the system of pleading 
depends. 

The science of pleading is governed either by positive 
rules or by a known course of precedents. The objects 
of these rules are precision and brevity.^ " Whoever 
really understands the important objects of pleading," 
said Lord Abinger, C. B., " will always appreciate it 
as a most valuable mode of furthering the administra- 
tion of justice, though some cases are calculated to 
create in the minds of persons unacquainted with the 
science but a mean opinion of its value." ^ 

Practically, then, pleading is this : Pleading is the 
statement in a logical and legal form of the facts 
which constitute the plaintiflE's cause of action or the 
defendant's ground of defence.* " Pleading is the for- 
mal mode of alleging that on the record, which would 
be the support of the action or the defence of the party 
in evidence."* The pleadings are, in short, a series 
of alternate assertions and denials by the plaintiff and 
defendant of their respective grounds of action and 
defence: all superfluous and irrelevant matter being 
thrown off at each stage of this exhaustive process, 
till the exact point of difference — the very apple of 

1 Heard Crim. PL 32, 88. 

2 Fraser v. Welch, 8 M. & W. 634. Per Garrow, B., in Jones v, 
Stevens, 11 Price, 279. Per Lord Tenterden, C. J., in Selbj v. Bar- 
dons, 3 B. & Adol. 16. Per Kent, C. J., in Bayard v, Malcolm, 1 
Johns. 471. 

8 All beyond is surplusage ; facta only are to be stated, and not 
arguments or inferences, or matter of law. " The general propositions 
necessary to the oase of a party should be stated in plain terms, and 
not left to inference from particular circumstances." Per Lord Den- 
man, C. J., in Baynes v. Brewster, 1 6. & D. 674. 

^ Per Buller, J., in Reed v. Brookman, 8 T. B. 159. 
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discord — is developed and disclosed. There is no 
room, in this exquisite system, for confusion, for ex- 
citement, for exaggeration, for misrepresentation, or 
concealment. Whatever be the exasperating circum- 
stances attending the cause of action, the statements 
of each party must be given and adjusted with all 
the frigid precision and method of a mathematical 
demonstration — the sole end being, 

justum secernere iniquo.^ 

The office of the declaration is to state the facts on 
which the plaintiff founds his claim, and to make 
known to the defendant and the court what that 
claim and those facts are. The office of a plea is, 
to enable the court and the other party to ascertain 
what particular facts are intended to be put in issue. 
The declarations and pleas known to the common law 
afford a body of precedents for stating the plaintiff's 
case and the defendant's answer, which, for clearness, 
precision, and brevity, have never been equalled. 

The declaration must allege all the circumstances 
necessary for the support of the action, and contain a 
full, regular, and methodical statement of the injury 
which the plaintiff has sustained, with such precision, 
certainty, and clearness that the defendant, knowing 
what he is called upon to answer, may be able to 
plead a direct and unequivocal plea, and that the jury 
may be able to give a complete verdict upon the issue, 
and the court, consistently with the rules of law, may 
give a certain and distinct judgment upon the prem- 
ises.2 It is enough if there be certainty in pleading 
to a common intent, and the court will make all rea- 

1 Warren Law Studies, vol. ii. p. 1060, 3d ed. 

2 1 Chit. PL 16th Amer. ed. 270. Read v. Smith, 1 Allen, 520. 
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sonable presumptions in order to sustain a declaration 
which substantially discloses a cause of action, although 
its terms may be somewhat ambiguous.^ If the want 
of certainty is such that the pleading in which it occurs 
does not, according to a fair and reasonable construc- 
tion of it, necessarily disclose any valid ground of 
action or defence, it is fatally defective, and resort 
may be had to a demurrer.^ 

The statutes which have been passed from time to 
time in the difEerent States have made no change in 
this respect.^ Though they have changed the forms 
of pleading, and dispensed with certain technicalities, 
it is still important, in framing declarations and pleas, 
so as to present causes properly for trial, that the 
principles of special pleading should be carefully 
observed.* 

i Watling V. Oastler, L. R. 6 Exch. 73, 76. Deriemer v, Fenna, 7 
M. & W. 440, per Parke, B. 

2 Goldham v. Edwards, 18 C. B. 389. 1 Wms. Notes to Saund. 66. 

s " It is submitted," said one of the most accomplished of the Amer- 
ican jurists, " that the principles of legislation on this subject have 
been erroneous. The course of legislation clearly shows that Legisla- 
tures, feeling the evils resulting from special demurrers, motions in 
arrest of judgment, and the other machinery by which the rules of 
special pleading have been enforced, and seeing the hardships and 
frequent failures of justice to suitors, which they have occasioned, 
instead of keeping in view the great objects of pleading, and the sub- 
stantial means of attaining those objects, and endeavoring to diminish 
the number of technical rules and to restrict the limits within which 
objections should be allowed to be taken, have swept away from 
time to time, the essential with the useless, the substantial with the 
formal, without regard to any differences between them ; and have 
done this by a series of acts which have rested on no principle, but 
have been occasional, fragmentary, and partial." Curtis Life and 
Writings, Vol. 2. p. 163. 

^ HoUis V. Richardson, 13 Gray, 892. Bead v. Smith, 1 Allen, 521. 
Cooper V. Landon, 102 Mass. 60. 
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* 

The idea has extensively prevailed that a statute 
which was passed with no other object than that of 
correcting certain acknowledged defects in the former 
system of Pleading has had the efFect of abolishing 
the system altogether, and that consequently the study 
of its principles has ceased to form a necessary or even 
useful part of professional discipline. The opposite 
opinion, however, is supported by high authority.^ 
Upon the question of the utility of the science of 
pleading, as reformed by the provisions of the Com- 
mon Law Procedure Act, a.d. 1852, the accom- 
plished editors of Smith's Leading Cases have 
observed, " that the accurate statement of such of 
the facts and circumstances of each case as are nec- 
essary to enable the plaintiff, on the one hand, to 
establish his entire cause of action, and the defendant, 
on the other, to set up his entire defence, is still an 
essential part of the duty of counsel ; and that although 
a final defeat of justice, upon merely formal grounds, 
may be averted by various statutory provisions, no 
legislative enactment can, in all cases, prevent the 
expense and delay which result from the necessity for 
amending untrue or imperfect narratives of the facts 
relied upon by the respective parties. Such incon- 
veniences are to be avoided by taking care, in the first 
instance, to make pleadings true and perspicuous, adopt- 
ing the known and understood formulas used, for the 
sake of brevity, in cases of frequent occurrence, and, 
where there is no such formula, stating the material 
facts, as they can be proved to exist, in intelligible 
language." ^ 

1 Stephen PL 7th ed., Preface. 

2 Note to Taylor v. Cole, 1 Smith L. C. 103, 4th edition, by the late 
Mr. Justice Willes and the late Mr. Justice Keating. 
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The word " process " has a technical meaning. It 
relates to writs, either original or judicial writs of 
mesne process, or writs of execution.^ 

The word " practice," in its ordinary meaning, is 
distinguished from the " pleadings." It has been de- 
fined to be ^' the form and manner of conducting and 
carrying on suits, actions, or prosecutions at law or in 
equity, civil or criminal, through their various stages, 
from the commencement to final judgment and execu- 
tion, according to the principles and the rules laid down 
by the several courts." ^ " The practice of the courts," 
says Mr. Tidd,^ " is founded upon ancient and imme- 
morial usage, which may be termed the common law 
of practice, regulated, from time to time, by rules and 
orders, judicial decisions, and Acts of Parliament. The 
practice is the law of the court, and as such is a part 
of the law of the land." Cursus curise est lex curiae. 

It will be observed that Comyns's Digest and the 
sixth edition of Saunders's Reports are constantly 
cited in the following pages. 

The title " Pleader" in Comyns's Digest* is a mas- 
terly^ performance, and, as Chancellor Kent justly 

1 Com. Dig. tit. Process. Per Willes, J., in Attorney-General ». 
Sillem, 2 H. & C. 612. 8 Stephen Comm. 593. 594, 6tli ed. All these 
writs fell under the common term of the process ; and those subse- 
quent to the first or original writ were also called the mesne process, to 
distinguish them from the original writ, and also from writs of execu- 
tion, which were termedi final process. 

2 Wharton Law Lexicon, verb. Practice. Per Willes, J., in Attor- 
nej-General v. Sillem, 2 H. & C. 612, and per Lord Chelmsford in the 
same case, 10 House of Lords Cases, 768, 769. 

' Introd. p. Ixxi, 9th ed. " Mr. Tidd was the Lord Coke of practice." 
Per Martin, B., in Djer v. Smith, 35 L. J. Exch. 106. 

^ For a full account of this Digest see Heard Crim. PL 8. 
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observes, has often been considered as the most 
elaborate and useful head of the work ; but the whole 
is distinguished for the variety of the matter, its lucid 
order, the precision and brevity of the expression, and 
the accuracy and felicity of the execution.^ It is, how- 
ever, in its nature, only a digest of authorities, and 
better adapted, therefore, to the objects of the prao- 
'titioner than of the student. 

Saunders's Reports contain pleadings and cases in 
the Court of King's Bench in the reign of Charles II. 
" They are recommended for the accuracy of the en- 
tries, and the concise, clear, and pointed method of 
decision; and are particularly valuable to the prac- 
tising lawyer, as a book of precedents as well as of 
decisions. They have always been esteemed the most 
accurate and valuable Eeports of that age, and this is 
the character which has been repeatedly given of them 
by the judges in modern times." ^ Considering the 
barbarous dialect in which he wrote (for the Norman- 
French was restored with Charles II.), it is marvellous 
to observe what a clear, terse, and epigrammatic style 
he uses on the most abstruse juridical topics.^ 

1 1 Kent Comm. 610. 

s 1 Kent Comm. 485. 

' Lord Campbell Lives of the Chief Justices, vol. ii. p. 818, 8d ed. 

These Reports abound in amusing passages. A few are selected. 

In Birks v. Trippet, 1 Saund. 33 6, the reporter naively says : " And 
Twisden, Justice, interrupted Saunders, and said to him, 'What 
makes you labour so ? The court is of your opinion, and the matter 
clear.' " And again : " Twisden, Justice, contra totis viribus, and 
that the action here does not lie." Fomfret v. Ricroft, 1 Saund. 822. 

To the case of Hayman v, Qerrard, 1 Saund. 103, the reporter 
appends this note : " The court said that the replication in this case 
was well concluded, and as it ought to be : quod mirum videtur." 
The ■eporter's wonder is now confirmed. Thome v. Jenkins, 12 M. 
& W. 614. And to Wheatley v. Lane, 1 Saund. 219 : " It was argued 
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A new edition of these Reports was published in 
1799, by Serjeant Williams, the notes in which com- 
prise a mass of most valuable explanatory matter 
on the subject of pleading; but, at the same time, 
consist only of detached commentaries on such differ- 
ent points of inquiry as happen to be suggested by the 
text, without aiming at the character or possessing the 
advantages of a regular treatise. 

The sixth edition, edited by E. V. Williams, Esq., 
was published in 1845, in 3 vols, royal 8vo. 

In 1871 appeared " Notes to Saunders's Reports, by 
the late Serjeant Williams. Continued to the present 
time by the Right Hon. Sir Edward Vaughan Wil- 
liams," in 2 vols, royal 8vo. 

" The rule on this subject is laid down in the case of 
Ludlow V. Charlton,^ and that statement of it has the 
sanction of the very great authority of Sir Edward 

• 

twice, and much debated, and I believe is now settled ; but the con- 
veniences or inconveniences which may follow are not yet known." 

In the case of Veale v. Warner, 1 Saund. 827, in which Saunders 
was of counsel for the defendant, is this quaint passage : '* And of 
such opinion was the whole court clearly. But they would not give 
judgment for the defendant, because they conceived it was a trick in 
pleading; but they gave the plaintiff leave to discontinue on payment 
of costs. And Kelynge, Chief Justice, reprehended Saunders for 
pleading so subtlely on purpose to trick the plaintiff by the omission 
of the other part of the award. But it was a case of the greatest 
hardship on the defendant; for the bond of submission was only in the 
penalty of 2000/., and the arbitrators had awarded him to pay 3100/., 
'being 1100/. more than the real penalty of the bond, when in truth 
there was nothing at all due to the plaintiff, but he was indebted to 
the defendant. And, afterwards, the defendant exhibited an English 
bill in the Exchequer, disclosing bad practice of the plaintiff with the 
arbitrators, and had relief against the bond : and so this matter was at 
rest." 

i 6 M. & W. 815. 
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Vaughan Williams, who adopts it in his edition of 
Williams's Saunders, vol. i. p. 616," ^ A.D. 1871. 

" We have the opinion of Chief Baron Comyns, of 
Mr. Justice Buller, and the opinion of the learned 
editor of Williams's Saunders; and greater authori- 
ties, so far as names are concerned, cannot be cited." ^ 

1 Per Keating, J., in Austin v. Bethnal Green, L. B. 9 C. P. 96. 
In a recent case, Martin, B., remarked with reference to Williams's 
Saunders, that "the omission of a case from such a book throws, in 
my opinion, great doubt upon its authority." Dyer v. Best, 85 L. J. ' 
£xch. 106 ; L. B. 1 Exch. 166, a.d. 1866. 

* Per Pollock, C. B., in Dyer v. Best, 86 L. J. Exch. 107. 
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CHAPTER 11. 

THE PROCEEDINGS IN AN ACTION, PROM ITS COM- 
MENCEMENT TO ITS TERMINATION. 

Actions are commonly divided into criminal, or 
such as concern pleas of the crown, and civil, or such 
as concern common pleas. Civil actions are again 
divided into real, personal, and mixed. In a real ac- 
tion, the proceedings are in rem, for the recovery of 
real property only ; in a personal action, they are in 
personam, for the recovery of specific chattels, or of 
some pecuniary satisfaction or recompense ; and in a 
mixed action, they are in rem et personam, for the 
recovery of real property and damages for withhold- 
ing it.^ 

Real actions are those brought for specific recovery 
of lands, tenements, or hereditaments. Personal ac- 
tions are those brought for specific recovery of goods and 
chattels, or for damages, or other redress, for breach 
of contract, or other injuries, of whatever descrip- 
tion, the specific recovery of lands, tenements, and 
hereditaments only excepted. Mixed actions are such 
as appertain, in some degree, to both the former 
classes, and, therefore, are properly reducible to neither 
of them ; being brought both for specific recovery of 
lands, tenements, or hereditaments, and for damages 

1 Co. Litt. 284 b. 1 Tidd, 1, 9th ed. 



I 
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for Injury sustained in respect of such property. But, 
the learning which relates to this ancient division of 
legal remedies has lost much of its importance in con- 
sequence of various statutes by which most of the 
real and mixed actions have been abolished, and by 
which the procedure in those which still remain is 
assimilated to the procedure in ordinary actions.^ 

Anciently, it was essential to the due institution of 
all actions in the three superior courts at Westmin- 
ster, — the Queen's Bench, the Common Pleas,^ and 
the Exchequer, — that they should be commenced by 
original writ ; ^ and though this writ is abolished in 
England, still an account of it is necessary to the 
proper apprehension of the science of pleading. 

The original writ (breve originale) was a manda- 
tory letter issuing out of the Court of Chancery, un- 
der the great seal, and, in the name of the Sovereign, 
directed to the sheriflE of the county where the injury 
was alleged to have been committed, containing a 
summary statement of the cause of complaint, and 
requiring him to command the defendant to satisfy 
the claim ; and, on his failure to comply, then to sum- 
mon him to appear in one of. the superior courts of 
common law, there to account for his non-compliance. 
In some cases, however, it omitted the former alter- 
native, and required the sheriff simply to enforce the 
appearance. 

The original writs dififered from each other in their 
tenor, according to the nature of the plaintiff's com- 

1 4 Kent Coram. 70 note. 1 Washb. Real Prop. 279, 4th ed. 
* The Common Pleas is styled by Lord Coke, " the lock and key 
of the common law.'* 4 Inst. 99. 

^ Non potest quis sine Breve agere. Bract. 413 b. 



16 PLEADING IN CIVIL ACTIONS. 

plaint, and were conceived in fixed and certain forms. 
Many of these forms are of a remote and undefined 
antiquity, but others were of later origin, and their his- 
tory is as follows. The most ancient writs had pro- 
vided for the most obvious kinds of wrong ; but in 
the progress of society, cases of injury arose, new in 
their circumstances, so as not to be reached by any of 
the writs then known in practice ; and it seems that 
either the clerks of the Chancery (whose duty it was 
to prepare the original writ for the suitor) had no au- 
thority to devise new forms to meet the exigency of 
such new cases, or their authority was doubtful, or 
they were remiss in its exercise. Therefore, by the 
Statute of Westminster the Second, 13 Edw. I. ch. 
24, A.D. 1285, it was provided, " That as often as it 
shall happen in the Chancery that in one case a writ 
is found, and in a like case (in consimili casu) falling 
under the same right, and requiring like remedy, no 
writ is to be found, the clerks of the Chancery shall 
agree in making a writ, or adjourn the complaint 
till the next Parliament, and write the cases in which 
they cannot agree, and refer them to the next Parlia- 
ment," &c. This statute, it will be observed, while it 
gave to the officers of the Chancery the power of 
framing new writs in consimili casu with those that 
formerly existed, and enjoined the exercise of that 
power, did not give or recognize any right to frame 
such instruments for cases entirely new. It seems, 
therefore, that for any case of that description no 
writ could be lawfully issued, except by authority of 
Parliament. But on the other hand, new writs were 
copiously produced, according to the principle sanc- 
tioned by this Act, i. e. in consimili casu, or upon the 
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analogy of actions previously existing; and other 
writs also being added from time to time by express 
authority of the Legislature, large accessions were 
thus, on the whole, made to the ancient stock of bre- 
via originalia.^ 

All forms of writs once issued were entered from 
time to time, and preserved, in the Court of Chancery, 
in a roll or book called " The Register of Writs," ^ 
which, it seems, obtained its fii*st sanction from con- 
stant usage, rather than from any legislative enact- 
ment, of which no traces can be found. Whether any 
of the various collections bearing the title of the Re- 
gistrum Brevium, now extant, can be considered as the 
authentic and standard Register, is a difficult question.^ 
This work, containing writs adapted to the purpose 
of redress in every possible case of injury to the person 
or property,* is said by Sir Edward Coke to be the 
most ancient book in the English Law, an assertion 
for the truth of which there seems to be some proba- 
bility, on a comparison with the writs contained in 

1 8 Rep. 48, 49. Pal^rraye Aathoritj of the King's Council, 17. 
Bigelow Placlta Anglo-Normannica, xxx. 3 Stephen Comm. 426, 6th 
ed. Jackson on Real Actions, 3. Cooke v. Gibbs, 3 Mass. 197. 

^ Registmm Omnium Brevium, tarn Originalium quam Judicia- 
lium. First printed by William Rastell, in 1581, folio. It was re- 
printed in 1553, 1595, 1634, and the fourth and last edition in 1687, 
folio. 

* Palgrave Authority of the King's Council, 16. 

^ In Holidaj v. Pitt, Cunningham, 41, 3d ed., the Master of the 
Rolls asked the counsel for the defendant whether they took this reme- 
dial writ to be in the nature of an original or judicial writ. They 
answered in the nature of an original. Whereupon the Master of the 
Rolls told them they must then look for it in " The Register," or else 
consider whether the Statute of Westminster the Second, which gives 
a writ in consimill casu, extends to the present case. 

2 
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Glanville and the earliest law-writers.^. "It is not 
more certain than extraordinary, that the forms of 
writs were very early settled, in their substance and 
language, nearly in the manner in which they were 
drawn ever after." ^ " The Register '* was an author- 
ity as containing in general an accurate transcript of 
the forms of all original writs as then framed. A va- 
riation from it, however, was not deemed conclusive 
against the propriety of a form, if other sufficient au- 
thority could be adduced to prove its correctness.^ 

An original writ (as already stated) was formerly 
essential in every case to the due institution of the 
suit. These instruments have consequently had the 
efEect of limiting and defining the right of action it- 
self ; and no cases are even now considered as within 
the scope of judicial remedy, in the English law, but 
those to which some known original writ (when these 
instruments were in universal use) would have ap- 
plied, or for which some new original writ, framed on 
the analogy of those already existing, might, under 
the provisions of the Statute of Westminster the Sec- 
ond, have been lawfully devised. The enumeration of 
writs, and that of actions, have become, in this man- 
ner, identical.* 

The law of actions — comprising their more partic- 
ular divisions, and the rules as to their respective 
competency in different cases, the proper parties to 

^ Spilsbury Lincoln's Inn and its Library, 172, 2d ed. 

2 Reeves History of tiie Eng. Law, vol. iv. p. 426, 3d ed. 

' Bac. Ab. Abatement H. Reeves, vol. iv. p. 432. Skeat i;. Ox- 
enbridge. Hob. 84. 

* The same remedy was described indifferently as a writ of tres- 
pass (for example), or of dower, — or an action of trespass, or of 
dower. 3 Stephen Comm. 594, 6th ed. 
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the suit, and .the power of joining different claims or 
demands in the same suit — is a subject which it is 
not necessary here to discuss, the object of this work 
being only to treat of those general and fundamental 
rules of pleading which are applicable to all actions 
without distinction. In order, however, to the subse- 
quent illustration of these rules, it will be proper to 
present the reader with some general account of each 
form of action. 

In this country, an original writ is a mandatory 
precept issuing out of the clerk's office in any of the 
courts of law, by the authority and in the name of 
the State or Commonwealth, under the seal of the 
court from whence it issues, bearing teste of the chief 
justice of the court, if he is not a party, and is signed 
by the clerk of the court. This writ is issued for the 
purpose of compelling the appearance of the defend- 
ant before the court to which it is returnable, that he 
may make answer to the plaintiff's action. The form 
of the original writ in all the common civil actions, 
in our practice, is, in general, the same in real as in 
personal actions. Except in a few specified cases, the 
writ need not contain a declaration, nor any descrip- 
tion of the cause of action in which it is intended to 
declare, other than the name of the " form of action." 

• 

Form of an Original Writ. 

COMMONWEALTH OF MASSACHUSETTS. 
[l.s.] Suffolk, bs. 

To the Sheriffs of our several CountieSy or their DeputieSy 

Grebting: 
We command you to attach the goods or estate of 
C. D. of B. in our county of S. to the value of 
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dollars, and for want thereof, to take the body of the 
said C. D. (if he may be found in your precinct) and 
him safely keep, so that you have him before our 
Justices of our Supreme Judicial Court, next to be 
holden at Boston within and for our said County of 
Suffolk, on the first Tuesday of April next : then and 
there in our said Court to answer unto £. F. of B. 
aforesaid in the county aforesaid in an action of 

To the damage of the .said plaintiff (as he says) the 

sum of dollars, which shall then and there be 

made to appear, with other due damages. And have 

you there this writ, with your doings therein. 

Witness, H. 6., Esquire, at Boston, the first day of 

March in the year of our Lord one thousand 

eight hundred and .^ 

J. N., Clerk. 

Although the writ is no part of the pleadings, it 
may, for various causes, be excepted to and destroyed 
by pleading i^ as for the want of any legal requisite, 
or, in general, for any irregularity, informality, or 
mistake.^ 

1 The day of the date, and not of the serrice of the writ, is the 
commencement of the action. It is primft facie evidence only, and 
admits of eridenceto rebut the* presumption arising from the date; 
but until rebutted, the presumption is to prerail that the true date 
appears ; and that date is the commencement of the suit. Gardner 
V. Webber, 17 Pick. 407. Bunker ». Shed, 8 Met. 160. Gould PI. ch. 
ii. § 2. The writ may be considered as purchased at any moment of 
the day. which will most accord with the truth and justice of the case. 
Badger v. Phinney, 15 Mass. 859. Seaver v. Lincoln, 21 Pick. 267. 

3 But not for any defect in the deelaration. Bean v. Green, 4 
Cush. 279. 

8 Gould PI. ch. ii. § 1. 
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The first process^ or proceeding upon the original 
writ, is a summons to the defendant to appear and an* 
Bwer to the plainti£E according to the exigency of the 
writ, 

SunuiioiUL 
COMMONWEALTH OF MASSACHUSETTS. 

[l.S.] SuTFOLK, 83, 

To C, D, of B, in our County of S, 

Greetino: 
We command you that you appear at our Supreme 
Judicial Court, next to be holden at Boston within 
and for our County of Suffolk, on the first Tuesday 
of April next : then and there to answer to E. F. of 
B. aforesaid in the county aforesaid in an action of 

Which action the siaid plaintiff has commenced against 

you, to be heard and tried at our said Court ; and your 

goods or estate are attached, to the value of 

dollars, for security to satisfy the judgment which the 

said plaintiff may recover upon the aforesaid trial. 

Fail not of appearance at your peril. 

Witness, H. G., Esquire, at Boston, the first day of 

March in the year of our Lord one thousand 

eight hundred and 

J. N., Clerk, 

The form of the original writ in all the common 
civil actions is in general the same in real as in per- 
sonal actions. It will be noticed that the blank form 
of the writ above given contains no intimation of the 
nature of the action ; but merely requires the defend- 
ant or tenant to appear and answer to the plaintiff or 
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demandant,^ stating the name of the '' form of action/' 
as, for example, '^ a plea of trespass,' • '' a plea of trespass 
on the case," " a plea of replevin," " a plea of land," 
"a plea of covenant broken," "action of contract," 
^^ action of tort " &c., according to the nature of his 
demand. If the declaration is not inserted in the writ 
before the writ is served, it is filed with the writ in 
the clerk's office on the return day. The nature of the 
action, therefore, is determined in every case by the 
declaration. 

Here it is necessary to define what is meant by a 
" form of action." " It may be said to be the peculiar 
technical mode of framing the writ, and pleadings ap- 
propriate to the particular injury which the action is 
intended to redress ; the established practice of plead- 
ing having appropriated to each action peculiar forms 
of expression — many of a purely formal nature, and 
wholly independent of the merits — characteristic of 
it. "2 'j'jjQ courts are inflexible in requiring the 
^^ boundaries " of the different forms of action to be 
preserved.^ It must be borne in mind that these 
forms of action are not mere arbitrary devices, but 

^ It may be obserred that in a personal action the parties are called 
plaintiff' and defendant; in a real action they were properly termed 
demandant and tenant. The former terms, howerer, are applicable in 
actions of every description, and are those commonly employed when 
a suit is mentioned generally, withoat reference to its particular 
nature. 

^ First Report of the English Common Law Commissioners, a.d. 
1851, p. 82. 

' " We must keep up the boundaries of actions, otherwise we shall 
introduce the utmost confusion," said Sir Robert Raymond, C. J., in 
Reynolds v, Clarke, 1 Strange, 636. Vail v, Lewis, 4 Johns. 457, 458. 
The recent cases show that it is still dangerous to depart from the 
appropriate form of action applicable to each particular case. 
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the product of vast experience, learning, and thought, 
and stamped with the sanction of ages of uses, having 
stood the test of every imaginable degree and species 
of objection which fertile acuteness and ingenuity 
could, from time to time, devise. So sensible have 
been the administrators of the law of the value of 
such formulas, that they have been adhered to for ages 
with an exemplary fidelity. *' Settled forms of action," 
said Chief Justice Tindal, " adapted to different griev- 
ances, must undoubtedly be adhered to, for they con- 
tribute much to the certain administration of justice." ^ 
And so far have the courts gone in this direction, that 
they have repeatedly decided that they will not, even 
at the request of both parties, decide cases in forms of 
action not legally appropriate to them. Thus we find 
Lord EUenboroqgh, C. J., declaring that the agree- 
ment of the parties to rest on the merits, and take no 
advantage of form, could not bind the court to give 
judgment on the merits, when there appeared a clear 
objection to the form of the action.^ 

A general classification of personal actions is into 
actions ex contractu and actions ex delicto. Of per- 
sonal actions tHe most common are Debt, Covenant, 
Assumpsit, Detinue, Trespass, Trespass on the Case, 
and Replevin. The first three of these forms of action 
may be said with sufficient correctness to belong to 

1 W^illiams v. Holland, 3 Moore & Scott, 550. 

2 Ker V. Osborne, 9 East, 381. In Goulet v. Asseler, 22 N. Y. 225, 
228, Mr. Justice Selden said : '' Although the Code has abolished all 
distinction between different forms of action, and erery action is now 
in form of a special action on the case, yet actions vary in their nature, 
and there are intrinsic differences between them which no law can 
abolish. . . . The mere formal differences between such actions are 
abolished. The substantial differences remain as before." 
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the former, the remaining four to the hitter of these 
classes.^ ^^ The distinction that is recognized in legal 
proceedings between contracts and torts is founded in 
the nature of things, and is important," said Chapman, 
C. J. " The system of special pleading regarded it 
with great strictness, and our present system adheres 
to it. Its utility is that it gives the opposite party 
notice of what is claimed against him."^ 

The action of debt lies where a person claims the 
recovery of a debt, i. e. a liquidated or certain sum of 
money alleged to be due to him ; and it is generaUy 
founded on some contract alleged to have taken place 
between the parties, or on some matter of fact from 
which the law will imply a contract between them. 
It ^^ lies to recover a sum certain or capable of being 

1 This classification seems, for most purposes, correct ; but it is to 
be noticed : — 

1. As to assumpsit, that properly and technicaDj considered it is 
one species of the form of trespass on the casej though, being the com- 
mon remedy for the. breach of a promise not made by deed, it is 
usually treated in practice as founded on contract, and ranked as a 
distinct form. 

2. As to detinuej that, though founded on a tortf Tiz. the wrongful 
detainer of a chattel (Gledstane v. Hewitt, 1 C. & J. 665; 1 Tyrwh. 
445), the courts have nevertheless held that it is for some purposes to 
be regarded as "falling within the class of actions called actions on 
contract." Walker v. Needham, 8 M. & G. 557. Danby v. Lamb, 11 
C. B. N. S. 428. 

8. And as to trespass on the case, that among other species in less 
general use, this form includes the action of trover. 8 Stephen Comm. 
485 note, 6th ed. 

2 Cooper V, Landon, 102 Mass. 60. " Generally speaking, the law 
has endeavored to assimilate actions of tort arising out of contracts, 
with actions on contracts, giving the plaintiff the election to adopt 
either form of remedy." Per Maule, J., in Howard v. Shepherd, 9 
C. B. 319. Dickenson v. Winchester, 4 Cush. 120, 121. Ashley v. 
Root, 4 Allen, 506, 606. Norton v. Doherty, 8 Gray, 873. 
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reduced to certainty by calculation, payable in respect 
of a direct and immediate liability by a debtor to a 
creditor." ^ Debt, therefore, is not a form adapted to 
claims sounding in damages. 

The action of covenant lies where a party claims 
damages for breach of covenant, i. e. of a promise 
under seal. 

The action of assumpsit lies where a party claims 
damages for breach of simple contract^ i. e. a promise 
not under seal. Such promises may be express or 
implied ; and the law always implies a promise to do 
that which a party is legally liable to perform. The 
breach of all simple contracts, whether verbal or writ- 
ten, express or implied, for the payment of money, or 
for the performance or omission of any other act, is 
remediable by action of assumpsit. This remedy is 
consequently of very large and extensive application. 
The action of assumpsit, though founded upon con* 
tract, is properly an action of trespass on the case. 
Although this action derived its origin from the pro- 
visions of the Statute of Westminster the Second, and 
is in the old books invariably classed among the actions 
on the case, yet in practice assumpsit has long been 
regarded as a distinct form of action, and in modern 
statutes and elsewhere is frequently mentioned, even 
in contradistinction to actions on the case, as belong- 
ing to the class of actions ex contractu.* 

The action of detinue lies where a party claims the 

^ First Report of the English Common Law Commissioners, p. 12. 

^ Com. Dig. Action on the Case upon Assumpsit. 1 Tidd, 1, 2 
note, 9th ed. Brown v. Boorman^ 11 Clark & Finnelly, 1. Courtenay 
V. Earle, 10 C. B. 73, and cases there cited. Ashley v. Root, 4 Allen, 
605, 606. Baylis v. Lintott, L. R. 8 C. P. 846. Carter v. White, 32 
Illinois, 609. 
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specific recovery of goods and chattels, or deeds and 
writings, wrongfully detained from him.^ This remedy 
is in less freqaent use than any of the other personal 
actions above enumerated. 

The judgment for the plaintiff in this action is, that 
he recover against the defendant the goods, or the sum 
assessed by the jury for the value of them if the 
plaintiff cannot have his goods again, and also his 
damages and costs assessed by the jury beyond the 
value of the goods, and also the costs of increase.^ 
The defendant, under the judgment in this action, 
has the option to deliver the goods, or to retain 
them and pay the value assessed by the jury.^ 

The action of trespass lies where a party claims 
damages for an injury committed with direct and 
immediate violence, or force actual or implied, to his 
person, or to personal or real .property corporeal, in 
his possession. In all these cases the criterion is, the 
presence of force or violence. And the law will imply 
violence, though none is actually used, where the in- 
jury is of a direct and immediate kind, and committed 
on the person, or tangible and corporeal property, of 
the plaintiff. Of actual violence, an assault and 
battery is an instance ; of implied, a peaceable though 
wrongful entry upon the plaintiff's land. 

The action of trespass upon the case^ or case^ as it is 
now usually called, lies where a party sues for damages 
for any wrong or cause of complaint to which covenant 
or trespass will not apply. This action originated in 

1 Gledstane v, Hewitt, 1 C. & J. 565 ; 1 Tyrwh. 445. Dame v. 
Dame, 43 N. H. 37. 

3 BuUen and Leake Precedents, 318, 3d ed. 

« PhiUips V, Jones, 15 Q. B. 859, 867, citing Yelv. 71 a, ed. Metcalf . 
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the power given by the Statute of Westminster the 
Second to the clerks of the Chancery to frame new 
writs in consimili casu with writs already known.^ 
Under this power they constructed many writs for 
different injuries, which were considered as in con- 
simili casu with, that is, to bear a certain analogy to, 
a trespass. The new writs invented for the cases 
supposed to bear such analogy received, accordingly, 
the appellation of writs of trespass on the case (brevia 
de transgressione super casum), as being founded on 
the particular circumstances of the case thus requiring 
a remedy, and to distinguish them from the old writ 
of trespass ; and the injuries themselves, which are 
the subject of such writs, were not called trespasses, 
but had the general names of torts, wrongs, or griev- 
ances. The writs of trespass on the case, though 
invented thus, pro re Qata, in various forms, according 
to the nature of the different wrongs which respectively 
called them forth, began, nevertheless, to be viewed 
as constituting, collectively, a new individual form of 
action ; and this new genus took its place, by the name 
of trespass on the case, among the more ancient actions 
of debt, covenant, trespass &c. Such being the nature 
of this action, it comprises, of course, many different 
species. There is one, however, of more frequent use 
than any other species of this kind of action, which is 
trover* 

The action of trover is that usually adopted (by 
preference to that of detinue) for the purpose of try- 
ing a disputed question of property, in goods and 

chattels, and recovering their value in damages for a 

« 

» Per Bayley, J., in Orton v. Butler, 1 D. & R. 288, 
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wrongful eonvernon^ of such goods and chattels* This 
form of action is called ^Hrover" from the original 
form of the declaration, when it was applicable only 
to cases of goods lost and found, and converted by the 
finder to his own use. When this form of action was 
extended to all conversions of goods, whether ensuing 
upon a loss and finding or not, the averment of the 
loss and finding inserted in the count became fictitious, 
and is not traversable.^ The foundation of the action 
is not the acquisition of property by the defendant, 
but the deprivation of property to the plainti£E.^ 

In form the action of replevin is an action for 
damages for the illegal taking and detaining^ of 
personal property,^ and is a remedy by which the 
person 'from whom goods or chattels are taken may 
be restored to the possession of them until the question 
of title can be judicially tried and determined. This 
is a somewhat anomalous and exceptional action. Re- 
plevin lies at common law, when goods have been 
improperly taken, though not as a distress, and are 

^ In Burroughes v. Bayne,6 H. & N. 802, Martin, B., took occasion 
to lament the introduction of the word " conversion," which he char- 
acterized as an •* unfortunate expression," in which Bramwell, B., 
fully concurred in Evans v. Wright, 2 H. & N. 532, and in Pillot v, 
Wilkinson, 2 H. & C. 81, adding that, to his mind, it conveyed no 
definite idea. 

2 1 Chit. PI. 148. 1st ed. Mills v. Graham, 1 N. R. 140. For the 
history of this action see the judgment of Martin, B., in Burroughes 
i;. Bayne, 5 H. & N. 301. 

8 Key worth v. Hill, 3 B. & Aid. 687, per Bayley, J. Hall v. Cor- 
coran, 107 Mass. 254. 

^ Replevin lies for an unlawful detention, although the original 
taking was lawful. Whitman v. Merrill, 125 Mass. 180. Latlirop v. 
Bowen, 121 Mass. 107. 

* Replevin does not lie for that which is part of the' realty. Brown 
0. WalUs, 115 Mass. 156. 
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still detained by the person who took them.^ But 
replevin is not maintainable unless in a case in which 
there has been first a taking out pi the possession of 
the owner.^ In our practice it is often resorted to, 
instead of an action of trespass or trover, as a simple 
and convenient method of trying the title to goods and 
chattels. But the whole proceeding of replevin, at 
common law, is distinguished from that in trespass in 
this, among other things: that, while the latter is 
intended to procure a compensation in damages for 
goods wrongfully taken out of the actual or cour 
structive possession of the plaintiff, the object of the 
former is to procure the restitution of the goods them- 
selves ; and this it effects by a preliminary ex parte 
interference by the officer of the law with the posses- 
sion. This being done, the action of replevin, apart 
from the replevin itself, is again distinguished from 
trespass by this, that, at the time of declaring, the 
supposed wrongful possession has been put an end to, 
and the litigation proceeds for the purpose of deciding 
whether he who by the supposition waa originally 
possessed, and out of whose possession the goods were 
taken, and to whom they have been restored, ought to 
retain that possession, or whether it ought to be re- 
stored to the defendant.^ 

Replevin is a purely personal action, which any party 

1 George v. Chambers, 11 M. & W. 149, 169, per Earke, B. Mellor 
V. Leather, 1 El. & Bl. 619, 628. Mennie v. Blake, 6 El. & Bl. 847» 
848. Allen o* Sharp, 2 Exch. 852. 1 Wms. Notes to Saund. 636. 
Fomeroy v. Trlmper, 8 Allen, 401. Masham v. Day, 16 Gbray, 216. 
2 Greenl. Ev. § 660. 

2 Mennie v. Blake, 6 £1. & Bl. 842, 849. Richardson v. Reed, 4 
Gray, 441, 444. 

s Mennie v. Blake, 6 £1. & Bl. 846. 



^ 
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may commence, as of right, by suing out a writ, with- 
out preliminary oath or other formality, in like manner 
as other civil suitgi are brought. Replevin is a re- 
delivery of the goods taken to the owner. And this 
is its peculiar and distinguishing characteristic, that it 
takes the property in controversy from him who by 
his possession of it is prim& facie its owner, and places 
it in the hands of the plainti£E in replevin, substituting 
in its stead a personal security in the form of a bond 
to the defendant for its return if such shall be the 
final judgment of the court. Replevin, thus being 
an action in which the process is partly in rem, will 
not lie where it is impracticable or unlawful to exe- 
cute that part of the process according to the pre- 
cept.^ 

It is settled law that a party, in order to maintain 
replevin, trover, or trespass de bonis, must have pos- 
session or the right to immediate possession of the 
property for which, or for the conversion or seizure of 
which, either of these actions is brought.^ 

The real and mixed actions which are in use in this 
country are the Action of Dower, or Dower unde nihil 
habet, Ejectment, and Writ of Entry upon Disseisin. 

The process and the proceedings in all the real 
actions in our practice are short and simple, not 
embarrassed with any useless forms, nor exposed to 
any peculiar causes of delay. And although the 
changes introduced by our law in the process and 
course of proceedings in real actions are numerous 
and important, yet on examination they will be found 

1 Maxham v. Day, 16 Gray, 215. 
* Wade 0. Mason, 12 Gray, 835. 
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not to affect materially the principles on which the 
several actions are to be maintained or defended. In 
adopting the system from the common law, we have 
extracted and retained the substance of the different 
writs and pleadings, and all that is essential in the 
law relating to them, making no alterations even in 
the forms, excepting in some particulars where the 
change was required by the general course of our legal 
process and the system of our jurisprudence.^ 

The action of dower^ or dower unde nihil habet^ lies 
for a widow claiming the specific recovery of her dower, 
no part of it having been yet assigned to her.^ " The 
writ of dower is brought for the third part of specific 
lands in the tenure of the tenant."^ The form of 
action in use in this country answers most nearly to 
this. It must be brought in the county where the 
land lies, like all real actions, and lies only against 
the tenant of the freehold at the time of commencing 
the action. And this, though he who was tenant of the 
freehold when the demand was made shall, in the mean 
tiine, have conveyed to another tenant.* 

The action of ejectment^ which was originally a 
personal action of trespass, is now a mixed action, 
for the recovery of land and damages, and is become 
the principal, and, in some of the United States, the 
only action by which the title to real estate is tried 
and the land recovered. And although its proceed- 
ings have been remodelled and its quaint and useless 
procedure abolished both in England and in this 

^ Jackson on Real Actions, 15. 

* Booth on Real Actions, 166. 

* Garrard v. Tuck, 8 C. B, 281. 

* 4 Kent Comm. 72. 1 Washb. Real Prop. 279, 280, 4th ed. Parker 
V. Blake, 86 Maine, 483. 
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country, the principles of the action remain the sanae 
as at common law. In several of the States the 
remedy for th^ recovery of land is by an action fre- 
quently called an ejectment, but in form more nearly 
resembling the writ of entry upon disseisin.^ 

A writ of entry upon disseisin is founded on an actual 
disseisin committed by the tenant, or by some person 
by or after whom the tenant entered on the land in 
question. The disseisin is of the demandant himself, 
or of some ancestor or predecessor of the demandant, 
under whom he claims the land. A writ of entry 
can only be maintained against the tenant of the free* 
hold. It is an action to recover a freehold ; and ^^ the 
tenant must, therefore, have the freehold, either by 
right or by wrong ; for the freehold cannot be law- 
fully demanded, but against him who has a free- 
hold." * This is now almost the only remedy resorted 
to, except for dower, since the limitation of all real 
actions and rights of entry, in most of the United 
States, is now reduced to one uniform period of twenty 
years. 

The writ of entry, as the suit is conducted in our 
courts, is much more simple, convenient, and efiEectual 
than the action of ejectment. The original writ and 
declaration are shorter and more simple than in the 
ejectment; and there is no inconvenient fiction to 

1 8 Stephen Comm. 484, 6th ed. Per Willes, J., in Marshall v. 
Bishop of Exeter, 6 C. B. N. S. 780. 4 Kent Comm. 72 note. 1 
Washb. Real Prop. 486, 486, 4th ed. 2 Greenl £r. § 803. The his- 
tory and nature of this action, and the fictions by which it was at- 
tended, are stated at length in Stephen PL 18-22, 7th ed. 

^ Bacon v. Callender, 6 Mass. 803. Higbee v. Rice, 6 Mass. 844. 
Eerley v. Kerley, 13 Allen, 286. Jackson on Real Actions, 4, 22, 25, 
90. Raymond v. Andrews^6 Cosh. 26& 
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encumber the record, and no necessity for special 
pleadings on either side. The demandant cannot have 
any title to the freehold which may not be proved in 
maintenance of his action, provided it be accompa- 
nied by a right of entry ; and the tenant, under the 
general issue, may prove in his defence any similar 
title on his part. The judgment is more effectual, be- 
cause it settles conclusively the right of possession as 
between the parties ; whereas the action of ejectment 
may be repeated indefinitely, as long as the parties 
choose.^ 

The different forms of action and their modes of 
commencement having been now explained, it is time 
to give some account of the course of the subsequent 
proceedings. 

It will be seen, on inspection of the tenor of the 
original writ, above set out,^ that the sheriff is com- 
manded to have the defendant and the writ itself in 
court on a certain day. On that day the writ is said 
to be returnable, and it is called the return day of the 
writ. On the return day it is the duty of the sheriff 
to remit the writ into court with his return ; that is, 
a short account, in writing, of the manner in which he 
has executed it. On that day the plaintiff files his 
declaration in the office of the clerk of the court, if it 
has not already been inserted in the writ. 

Upon the service of the writ of summons, if the 
defendant fails to ' appear, the plaintiff is, according 
to the present practice, entitled to proceed with the 
action, and ultimately to obtain judgment in default 
of appearance. But as the course of practice, in case 

^ Jackson on Real Actions, 12. ' Ante^ p. 19. 

8 
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the defendant fails to appear, is a subject foreign to 
this work, and does not admit of being compendiously 
stated, it shall here be supposed that the defendant 
appears in due course. 

The appearance of the parties is no longer (as for- 
merly) by the actual presence in court, either of them- 
selves or their attorneys. It is effected on the part of 
the defendant by making a certain formal entry in the 
clerk's oflSce, expressing his appearance. On the part 
of tlie plaintiff no formality expressive of appearance 
is observed ; but, upon appearance of the defendant, 
effected in the manner above described, both parties 
are considered as in court 

The appearance of either party may in general 
purport to be either in his own person or that of his. 
attorney.^ 

The pleading begins with the declaration or county 
which is a statement, on the part of the plaintiff, of 
his cause of action. In a real action it is more prop- 
erly called the count ; in a pergonal action, the decla- 
ration. The latter, however, is now the general term, 
being that commonly used when referring to real and 
personal actions without distinction. 

It will be convenient here to give precedents of 
declarations in those actions, of which some account 
has already been given. 

^ It is to be observed that there are certain persons, yiz. infants^ 
married women (when sued without their husbands), and t<f/of», who 
are incapable of appointing an attorney to appear for them in court. 
The appearance and pleadings of such persons must consequently not 
purport to be by attorney, nor be so entered on record, whether an 
attorney be in fact employed or not. As for the mode in whicli the 
appearance and pleadings of such persons should be entered, see 2 
Wms. Saund. 212 a ; 2 Chit. Archb. Pract. 1242, 1262, 1267, 12th ed. 
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Declaration in Dobt.^ 
On a Band. 

In a plea of debt for that whereas the defendant 
heretofore, to wit, on the first day of June in the year 
of our Lord , by his certain writing obligatory, 

sealed with his seal, and now shown to the court here, 
the date whereof is the day and year aforesaid, ac- 
knowledged himself to be held and firmly bound to 
the plaintifE in the sum of dollars to be paid to 

the plaintifE on demand ; yet the defendant, although 
often requested, has not as yet paid the said sum of 

dollars, or any part thereof, to the plaintifE, but 
80 to do has hitherto wholly refused, and still refuses. 
To the damage of the plaintiff, as he says, the sum of 

dollars. 

Declaration in Debt. 

On Simple Contract. 

In a plea of debt for that whereas the defendant 
heretofore, to wit, on the first day of June in the year 
of our Lord , was indebted to the plaintiff in 

the sum of dollars, for the price and value of 

goods then sold and delivered by the plaintiff to the 
defendant at his request, to be paid by the defend- 
ant, to the plaintiff on request; yet the defendant, 
although often requested, hais not as yet paid the sum 
of dollars, or any part thereof, to the plaintiff, 

^ Pleadings are always entitled at the commencement, i. e. have a 
superscription of the court and the term. But in this and aU subse- 
quent examples the title is, for the sake of brerity, omitted. 
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but 80 to do has hitherto wholly refused, and still 
refuses. To the damage of the plaintiff, as he says, 
the sum of dollars. 

Declaration in Debt. 

On a Judgment, 

In a plea of debt for that the plaintiff at a term 
of our Supreme Judicial Court begun and holden 
at B. in the county of S. on the second Tuesday of 
September in the year of our Lord , by the 

consideration and judgment of our Justices of said 
court recovered judgment against the defendant in an 
action of for the sum of dollars damages 

and the further sum of dollars for costs of suit, 

as by the record remaining in said court fully appears ; 
♦ ♦ ♦ which said, judgment still remains in full force, 
unreversed, and unsatisfied ; and the plaintiff has not 
obtained any execution or satisfaction of or upon 
said judgment ; whereby an action has accrued to the 
plaintiff to demand and recover of and from the de- 
fendant the sums aforesaid amounting to the sum of 
dollars. Tet the defendant, although often re- 
quested so to do, has not paid the same, or any part 
thereof, to the plaintiff ; but he to do this has hith- 
erto wholly refused. To the damage &c. 

If the judgment is satisfied in part, proceed to the 
asterisks in the above precedent, and then as fol- 
lows : ^ — 

Which said judgment remains in full force, unre- 
Tersed and unsatisfied in part, to wit, for the sum of 

1 O'Neal V. Kittredge, 8 Allen, 470. 
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dollars, although our writ of execution has issued 
thereupon, which is returned into our said court, satis- 
fied in part only, to wit, for the sum of dollars, 
whereby an action has accrued to have and recover of 
and from the defendant the said sum of dollars 
and interest thereon, with the sum of cents more 
for the writ of execution aforesaid. Yet &c. 

Declaration in Covenant. 

On an Indenture of Lease, for not Repairing. 

In a plea of covenant broken for that by a certain 
indenture made on the twenty-fifth day of March in 
the year of our Lord , between the plaintifiE of 

the one part, and the defendant of the other part, the 
plaintiff demised unto the defendant a certain messuage 
or tenement, and other premises, in the said indenture 
mentioned, to hold the same, with the appurtenances, 
to the defendant, his executors, administrators and 
assigns, from the day of the date of the said indenture, 
for and during and unto the full end and term of seven 
years from thence next ensuing, and fully to be com- 
plete and ended, at a certain rent payable by the 
defendant to the plaintiff, as in the said indenture is 
njentioned. And the defendant thereby covenanted 
with the plaintiff amongst other things, that he would, 
at all times during the continuance of the said demise, 
at his own costs and charges, support, uphold, maintain 
and keep the said messuage or tenement and premises 
in good and tenantable repair, order and condition : 
and the same messuage or tenement and premises, and 
every part thereof, would leave in such good repair, 
order and condition, at the end or other sooner 
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determination of the said term, as by tbe said in- 
denture, reference being thereunto had, will, among 
other things, fully appear. By virtue of which said 
indenture, the defendant, on the said twenty-fifth day 
of March in the year aforesaid, entered into the said 
premises, with the appurtenances, and became and 
was possessed thereof, and so continued until the end 
of the said term. And although the plaintiff has 
always, from the time of the making of the said 
indenture, hitherto performed and fulfilled all things 
in the said indenture contained on his part to be per- 
formed and fulfilled, yet the defendant did not, during 
the continuance of the said demise, support, uphold, 
maintain and keep the said mesauage or tenement and 
premises in good and tenantable repair, order, and con- 
dition, and leave the same in such repair, order, and 
condition, at the end of the said term; but during 
the said term permitted the windows of the said 
messuage or tenement to be, and the same were, 
ruinous, in decay, and out of repair, for want of neces- 
sary reparation and amendment. And the defendant 
left the same, being so ruinous, in decay, and out 
of repair as aforesaid, at the end of the said term, 
contrary to his said covenant in that behalf. To the 
damage &c. 

Declaration In Assumpsit 

On a Warrakty that Goods sold were of a Parttctdar Quality. 

In a plea of the case for that heretofore, to wit, 
on the first day of June in the year of our Lord , 

by a certain agreement made by and between the 
plaintiff and the defendant, the defendant agreed to 
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sell and deliver to the plaintiff, and the plaintiff 
agreed to buy and accept of the defendant, certain 
goods, that is to say, ten boxes of lemons, to arrive by 
the ship Severn, at a certain price, to be paid by the 
plaintiff to the defendant, and by the said agreement 
the defendant warranted the said goods to be Lisbon 
lemons ; and although the plaintiff has always, since 
he became the purchaser of the said lemons, as afore- 
said been ready and willing to perform and fulfil the 
said conditions of sale in all things on his part to be 
performed, whereof the defendant has always had no- 
tice, and although the defendant caused to be deliv- 
ered to the plaintiff the said ten boxes of lemons by 
the said ship, yet the defendant did not perform or 
regard his said promise, but thereby deceived the 
plaintiff in this, to wit, that the said lemons so sold to 
and purchased by the plaintiff as aforesaid, were not 
at the time of the said sale thereof, or of the making 
of the said promise of the defendant, Lisbon lemons, 
but on the contrary thereof were of a different and 
much inferior quality and description to Lisbon lem- 
ons, and were wholly valueless to, and unsalable by, 
the plaintiff. To the damage &c. 



Coont on a Promissory Note, by tho Payee against the 

Maker. 

In a plea of the case for that the said C. D. on 
the first day of June in the year of our Lord , 

by his note in writing for value received promised the 
plaintiff to pay him dollars in sixty days from 

the said date ; yet he has not paid the same. To the 
damage &c. 
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Count by an Indorsee against the Maker. 

In a plea of the case for that the said C. D. on the 
first day of June in the year of our Lord , by 

his note in writing for value received promised one 
E. F. to pay him or his order dollars in ninety 

days from the said date ; of which the said C. D. then 
had notice, and in consideration thereof then promised 
the plaintiff to pay him the amount of the said note, 
according to the tenor thereof ; yet he has not paid 
the same. 

Count by an Indorsee against an Indorser. 

In a plea of the case for that one E. F. on the 

first day of June in the year of our Lord , by 

his note in writing for value received promised the 

said C. D. to pay him or his order [at the State Bank 

in said Boston] dollars in three months from 

the said date ; and the said C. D. then indorsed the 

said note to the plaintiff ; and the said E. F. did not 

pay the amount thereof, although the said note was 

presented to him for payment [at the said bank] on 

the day when it became due ; of all which the said C. D. 

then had due notice, and thereby became liable to pay 

to the plaintiff the amount of the said note on demand, 

and in consideration thereof promised the plaintiff to 

pay the same accordingly ; yet he has never paid the 

same. 

Declaration in Detinue, 

For the Detention of Goods, 

In a plea of detinue for that, whereas the plaintiff, 
heretofore, to wit, on the first day of June in the year 
of our Lord , delivered to the defendant certain 
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goods and chattels, to wit, forty pipes of wine,^ of the 
property of the plaintifE, of great value, to wit, the 
value of dollars, to be redelivered by the de- 

fendant to the plaintifE, when the defendant should 
be thereto afterwards requested. Yet the defendant, 
though he was afterwards, to wit, on the first day of 
July in the year aforesaid, requested by the plaintifE 
so to do, has not as yet delivered the said goods and 
chattels, or any of them, or any part thereof, to the 
plaintiff; but so to do has hitherto wholly refused 
and still refuses, and still unjustly detains the same 
from the plaintiff. To the damage of the plaintiff &c. 

Declaration in Treapaaa. 
For an Assault and Battery, 

In a plea of trespass for that the defendant here- 
tofore, to wit, on the first day of June in the year of 
our Lord , with force and arms, at B. aforesaid 

in the county aforesaid, made an assault on the plaintiff, 
and him then and there did beat, bruise, wound and 
ill-treat, %tate the special damage^ if any : and other 
wrongs to the plaintiff then and there did. To the 
damage &c. 

Declaration in Treapaaa.^ 

Quare Clauium Fregit, 

In a plea of trespass for that the defendant here- 
tofore, to wit, on the first day of June in the year of 

^ Great certainty and accuracy in the description of the goods 
demanded, is required for the purpose of identification, because the 
plaintiff may desire to recover the specific things themselves, which 
can only be done in this action. Kettle v. Bromsall, Wiiles, 120. 
2 Wms. Saund. 74 6, Cth ed. 2 Wms. Notes to Saund. 268. 

' At common law, in trespass quare clausum fregit, several rules 
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our Lord , with force and arms, broke and en- 

tered a certain close of the plainti£E called ^ situ- 

ate in B. in the county of S., and then and there 
depastured the same with his the defendant's cattle ; 
and other wrongs to the plaintifE then and there did. 
To the damage &c. 

Declaration In Case. 

In Trover. 

In a plea of trespass on the case for that, whereas 
the defendant heretofore, to wit, on the first day of 

were well settled : First. If a single trespass upon a single day was 
relied on, a time must be alleged, but need not be proved. Second. 
In order to enable the plaintiff to prove trespasses on more than one 
day, it was necessary, if the trespass was in its nature capable of 
continuance (as where the cattle of the defendant trampled and spoilt 
the grass of the plaintiff for several days), to allege that it was con- 
tinued from the day named to another day — which was called al- 
leging the trespass with a continuando ; or if the trespasses were of 
a kind which, when once done, were completed, and could not be 
continued (as in the case of cutting down trees), to allege that the 
defendant committed them on divers days and times, diversis diebus 
et vicibus ; and unless the declaration, in one of these forms, showed 
the intention of the pleader to rely upon more than a single trespass, 
no more could be given in evidence. Third. If a trespass was al- 
leged to have been committed on one day, and thence, either contin- 
uously, or on divers days and times, to another day, the plaintiff, if 
he relied on a single trespass only, was not confined to any particular 
day, and might prove it to have been done even before the first day 
alleged ; but he was not permitted to give evidence both of a tres- 
pass within the time alleged, and of a trespass at another time. Judg- 
ment in Kendall v. Bay State Brick Co. 125 Mass. 633, 634. 1 Wms. 
Saund. 24, 24 a. 1 Wms. Notes to Saund. 20, 21. Pierce v, Pickens, 
16 Mass. 470. Folger r. Fields, 12 Cush. 95. Knapp v. Slocomb, 9 
Gray, 74. Powell v. Bagg, 16 Gray, 607. Fontleroy v. Aylmer, 1 
Ld. Kaym. 240. Benson v. Swift, 2 Mass. 64. Polkinhorn v, 
Wright, 8 Q. B. 197. Percival v. Stamp, 9 Exch. 167. 

1 The place of the alleged trespass must be designated by name, 
abuttals, or other proper description. 
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June in tbe year of oar Lord , was lawfully 

possessed, as of his own property, of certain goods and 
chattels, to wit, twenty tables and twenty chairs ^ of 
great yalue, to wit, of the value of dollars ; and 

being so possessed thereof, the plaintiff afterwards, 
on the day and year aforesaid, casually lost the said 
goods and chattels out of his possession ; and the same 
'afterward^, to wit, on the day and year aforesaid, 
came to the possession of the defendant by finding. 
Yet the defendant well knowing the said goods and 
chattels to be the property of the plaintiff and of 
right to belong and appertain to him, has not as yet 
delivered the said goods and chattels, or any part 
thereof, to the plaintiff, although often requested so 
to do ; but so to do has hitherto wholly refused, and 
still refuses ; and afterwards, to wit, on the first day 
of July, converted and disposed of the said goods and 
chattels to his the defendant's own use. To the dam- 
age &c. 

Declaration In Case. 

For the Disturhcmce of a Watercourse, 

In a plea of the case for that whereas before and 
at the time of the committing of the grievances here- 
inafter mentioned, the plaintiff was possessed of a 
certain water-grist mill, with the appurtenances situ- 
ate at B. in the county of S., which during all those 

1 The law does not now require so much precision and certainty 
in the description of the goods as formerly ; for if they are described 
according to the common acceptation, it is sufficient. 2 Wms. Saund. 
74 a. 2 Wms. Notes to Saund. 267. This description is sufficiently 
certain in this action, where damages only are to be recoYered ; other- 
wise in detinue, where the thing itself is demanded. 
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times ought to have run and flowed, and until the 
committing of the grievances hereinafter mentioned, 
of right had run and flowed, and still of right ought 
to run and flow unto the said mill of the plaintiff, for 
the supplying the same with water for the working 
thereof. Yet the defendant, whilst the plaintiff was 
so possessed of the said mill, with the appurtenances 
as aforesaid, to wit, on the first day of June in the 
year of our Lord , and on divers other days and 

times between that day and the commencement of 
this suit, in and out of the sides of the said watercourse 
or stream, and higher up the watercourse or stream 
than the said mill, wrongfully and injuriously diverted 
and turned, and caused to be diverted and turned, 
divers large quantities of the water of the said stream 
or watercourse out of the usual and proper course 
thereof, and away from the said mill, wrongfully and 
injuriously diverted and turned, and caused to be di- 
verted and turned, divers large quantities of the water 
of the said stream or watercourse out of the usual and 
proper course thereof, and away from the said mill, 
and kept and continued the said diversions, and caused 
the same to be so kept and continued for a long space 
of time, to wit, from thenceforth hitherto, and thereby 
prevented a large part of the water of the said stream 
or watercourse from running or flowing in or along its 
usual and proper course to the said mill, and from 
supplying the same with water, as the same of right 
should and otherwise would have done ; and by reason 
thereof sufficient water for the supplying of the said 
mill during all or any part of that time, could not, 
nor did run or flow to the same, as of right it ought 
to have done, and otherwise would have done : and the 
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plaintiff could not, during all that time, use his said 
mill in so large and ample a manner as he might and 
otherwise would have done, but was deprived of the 
use and enjoyment thereof, and of all the benefits and 
advantages, which he might and otherwise would have 
made and derived from the same. To the dam- 
age &c. 

Writ of Replevin.^ 
COMMONWEALTH OF MASSACHUSETTS. 

[l.s.] Middlesex, ss. 

To the Sheriffs of our several Counties, or their Deputies, 

Greetikg : 
We command you that you replevy the goods and 
chattels following, viz. : — enumerate and particularly 
describe them^ belonging to A. B. of C. in the county 
of M., now taken and detained by C. D. of C. afore- 
said in the county aforesaid at C. aforesaid in the 
county aforesaid, and them deliver unto the said A. B. 
Provided the same are not taken and detained upon 
mesne process, warrant of distress, or upon execution, 
as the property of the said A. B., and summon the 
said C. D. that he appear before our Justices of our 
Superior Court, next to be holden at Cambridge within 
and for our County of Middlesex, on the second Mon- 
day of December next, to answer unto the said A. B. 
in a plea of replevin, for that the said C. D. on the 
first day of October at C. aforesaid unlawfully, and 
without any justifiable cause, took the goods and chat- 

1 Prescribed bj the St. of Mass. 1789, ch. 26, § 4. Gould v. Bar- 
nard| 8 Mass. 199. Poyen v. McNeill, 10 Met. 298. Judson v. Adams, 
8 Cush. 560. 
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tels of the said A. B. as aforesaid, and them unlaw- 
fully detained to this day, to the damage of the said 
A. B., as he says, the sum of dollars : 

Provided he the said A. B. shall give bond to the said 
CD. with sufficient sureties, in twice the value of 
the said goods and chattels, to prosecute the said re- 
plevin to final judgment, and to pay such damages 
and costs as the said C. D. shall recover against him 
and also to return and restore the same goods and 
chattels in like good order and condition as when 
taken, in case such shall be the final judgment. And 
have you there this writ, with your doings herein, 
together with the bond you shall take. 

Witness, L. F. B., Esquire, at Cambridge, this first 

day of November in the year of our Lord one 

thousand eight hundred and 

T. C. H., aerk. 

Declaration in Dower without a previous demand.^ 

Summon E. F. of* &c. to answer to C. D. of &c. 
widow, who was the wife* of one A. B. late of &c. 
deceased, in a plea of dower, wherein she demands 
against the said E. F. one-third part of a certain piece 
of land with the appurtepances situate in B. in the 
county of S. containing sixty acres' and bounded* 

^ Jackson on Heal Actions, 810. 

^ The want of this averment would abate the writ Fulliam v. 
Harris, Cro. Jac. 217. 

* The exact number of acres is not material. Garrard v. Tuck, 
8 C. B. 231. 

* The description of the lands must be so certain that seisin may 
be delivered by the sheriff without reference to any description dehors 
the writ It is not necessary in every case to describe the land de- 
manded by metes and bounds, but there must be a certain description 
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&c. as her dower of the endowment of the said A. B. 
her late husband, whereof she has nothing; and of 
which the said E. F. deforceth her, as it is said. To 
the damage &c. 

If it is thought necessary to allege a previous demand 
of her dower, pursuant to the statute, the declaration, 
after the words " whereof she hath nothing," proceeds 
as follows : ^ — 

as it is said; and the said C. D. says that after 

the death of the said A. B. the said E. F. had the next 
immediate state of freehold in the said described prem- 
ises, and afterwards, to wit, on the first day of June 
in the year of our Lord , the said C. D. did 

demand of the said E. F. to assign and set out to her 
her dower, or just third part, of and in the same prem- 
ises ; but although one month after the making of the 
said demand is long since past, the said E. F. has re- 
fused, and still does refuse, to assign and set out to her 
her dower as aforesaid, and unjustly deforceth her 
thereof. To the damage &c. 

Declaration In a Writ of Entry on DlsBelsin.^ 

Entry on Demandants own Seisin, and Disseisin hy Tenant, 

In a plea of land, wherein the said A. B. demands 
against the said C. D. a certain piece of land with the 
appurtenances, situate in B. in our said county of S. 

in the declaration itself, and no defect can be cured by a reference to 
a deed on record, Atwood v. Atwood, 22 Pick. 288, 287. It is certain 
enough when the third part can be assigned on a yiew of the prem- 
ises. Ayer v. Spring, 10 Mass. 80. 

* Jackson on Real Actions, 810. 

^ Jackson on Real Actions, 26. 
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containing about fifty acres, and bounded as follows,^ 
to wit, , of which the said C. D. unjustly and 

without judgment disseised the said A. B. within 
twenty years now last past, as it is said. And where- 
upon the said A. B. says that within twenty years 
now last past, he himself was seised of the tenements 
aforesaid with the appurtenances in his demesne as of 
fee and right, taking the profits thereof to the value 
of dollars by the year; and of which the said 

C. D. disseised him as aforesaid. To the damage of 
the said A. B. as he says, the sum of dollars. 

In our practice the pleadings are entered on the 
docket by the clerk of the court. The docket is 
the record, until the record is fully extended, and the 
same rules of presumed verity ^ apply to it as to the 
record. Every entry is a statement of the act of 

• 

the court, and must be presumed to be made by its 
direction, either by a particular order for that entry, 
or by a general order, or by a general and recognized 
usage and practice, which presupposes such an order.^ 
The plaintiff having declared (i. e. filed his declara- 
tion), it is for the defendant to concert the manner of 
his defence. For this purpose, he considers whether, 
on the face of the declaration, and supposing the facts 
to be true, the plaintiff appears to be entitled, in point 
of law, to the redress he seeks, and in the form of action 

1 " When lands are demanded, the description of them must be so 
certain that seisin may be deiiyered by the sheriff without reference 
to any description dehors the writ." Atwood v. Atwood, 22 Pick. 
287. Riley v. Smith, 9 Allen, 370, 

2 Co. Litt. 260 a. Ramsbottom v. Buckhurst, 1 M. & S. 565. 

' Davidson v. Slocomb, 18 Pick. 464. Pruden v. Alden, 23 Pick. 
184. Sayles v. Briggs, 4 Met. 421. Read v. Sutton, 2 Gush. 116. 
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which he has chosen. If he appears to be not so 
entitled in point of law, and this by defect either 
in the substance or the form of the declaration, i. e. 
as disclosing a case insufficient on the merits, or as 
framed in violation of any of the rules of pleading, 
the defendant is entitled to except to the declaration 
on such ground. In so doing, he is said to demur ; 
and this kind of objection is called a demurrer.^ 

A demurrer (from the Latin demorari, or French 
demorrer, to " wait," or " stay ") imports, according to 
its etymology, that the objecting party will not proceed 
with the pleading, because no sufficient statement has 
been made on the other side ; but will wait the judg- 
ment of the court whether he is bound to answer. 
The form of a demurrer to a declaration will appear 
by the foUowing examples. 

Demurrer to the Declaration. 

Ibr Matter of Substance. 

The defendant says, that the declaration and the 
matters therein contained, in manner and form as 
the same are stated and set forth, are not sufficient 
in law for the plainti£f to have or maintain his afore- 
said action against the defendant, and that he, the 
defendant, is not bound by the law of the land to 
answer the same. And this he is ready to verify. 
Wherefore, for want of a sufficient declaration in this 
behalf, the defendant prays judgment, and that the 
plaintiff may be barred from having or maintaining 
his aforesaid action against him &c. 

1 Thomson v. O'SuUivan, 6 Allen, 808. 

4 
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Demnrrer to the Deolaration. 

F(yr Matter of Form. 

The defendant says that the declaration and the 
matters therein contained, in manner and form as 
the same are above stated and set forth, are not suffi- 
cient in law for the plaintiff to have or maintain his 
aforesaid action against the defendant, and that he, 
the defendant, is not bound by the law of the land 
to answer the same. And this he is ready to verify. 
Wherefore, for want of a sufficient declaration in this 
behalf, the defendant prays judgment, and that the 
plaintiff may be barred from having or maintaining 
his aforesaid action against him &c. And the defend- 
ant, according to the form of the statute in such case 
made and provided, states and shows to the court here 
the following causes of demurrer to the declaration : 
that is to say, that no day or time is alleged in the 
declaration, at which the said causes of action, or any 
of them, are supposed to have accrued. And also 
that the declaration is in other respects uncertain, 
informal and insufficient. 

If the defendant does not demur, his only alternative 
method of defence is, to oppose or answer the declara- 
tion by matter of fact. In so doing, he is said to 
plead^ (by way of distinction from demurring^^ and 
the answer of fact, so made, is called the plea. 

Pleas are divided into pleas dilatory and pleas 

^ This, it will be observed, is a narrower sense of the term to plead, 
than it otherwise bears ; for in its more general meaning it imports 
making any allegation in the cause, and, so taken, would include the 
case of a demurrer or a declaration. 
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peremptory^ or in bar ; and this is the most general 
division to which they are subject. Subordinate to 
this is another division. Pleas are either to the juris- 
diction of the court — in ahatement of the writ or dee- 
laration — or, in bar of the action ; the two first of 
which belong to the dilatory class, the last is of the 
peremptory kind. The former are not pleaded to 
the cause of action, but are pleaded either to the juris- 
diction of the court in which the action is brought, or 
in abatew,erd of the action in its present form ; the 
latter are pleaded to the cau%e of action alleged in 
the declaration. 

A plea to the jurisdiction is one by which the de- 
fendant excepts to the jurisdiction of the court to 
entertain the action.^ It is, however, seldom met with 
in practice. It is an elementary rule of pleading, 
that a plea to the jurisdiction is the first in the order 
of pleading; and that any plea which refers to the 
court any other question, is a tacit admission that the 
court has a right to judge in the cause, or in other 
words, that it has jurisdiction, and is a waiver of all 
exception to the jurisdiction.^ After the general 
issue, the objection to jurisdiction is too late. It can- 
not be raised at the trial upon the merits.' 

A plea in abatement is one which shows some ground 
for abating or quashing the writ, or writ and declara- 
tion, and makes prayer to that effect. A plea in 
abatement, without admitting or denying the cause 
of action, sets up some matter of fact, the legal effect 

1 London o. Cox, L. R. 2 H. L. 260. 

« Gould PL ch. 5, § 18. Carlisle ». Weston, 21 Pick. 687. Nye v. 
Liscombe, 21 Pick. 263, 266. 

» De Sobry v. Nicholson, 8 Wall. 420. 
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of which is to preclude the plaintiff from recoyering 
upon the writ and declaration as at present framed. 
Pleas in abatement must give the plaintiff a better 
writ : that is, they must state all such matters as may 
be necessary to enable the plaintiff to amend his pro- 
ceedings or to frame them more correctly in another 
action. 

Besides these pleas in abatement properly so called, 
there are others which take exception to the personal 
competency of the parties to sue or to be sued ; these 
are not founded on any objection to the writ or decla- 
ration, and therefore do not fall within the definition 
which has been given of pleas in abatement ; but as 
they offer like them a sort of formal objection, and 
do not tend to deny the right of action itself, they 
are considered as of the same general nature with that 
class of pleas, and pass under the same denomination. 

Plea in Abatement. 

Nonjoinder of a Defendant. 

The defendant prays judgment of the said writ and 
declaration, because he says that the supposed prom- 
ises in the said declaration mentioned were made 
jointly with one G. H., who is still living, and at the 
commencement of this suit was and still is resident 
within the jurisdiction of this court, to wit, at , 

and not by the defendant alone. And this the de- 
fendant is ready to verify. Wherefore inasmuch as 
the said G. H. is not named in the said writ and dec- 
laration, together with the defendant, he, the defend- 
ant, prays judgment of the said writ and declaration, 
and that the same may be quashed. 
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The effect of a plea in abatement, if successful, is, 
to defeat the particular action. But, on the other 
hand, the right of suit itself is not gone; and the 
plaintiff, on resorting to a better form of writ or dec- 
laration, may maintain a new action, if the objection 
were founded on the frame or tenor of those instru- 
ments ; or if the objection were to the ability of the 
party, a new action may be brought when that disa- 
bility is removed. Of this kind are pleas stating that 
the plaintiff or the defendant are under some personal 
disability of suing or being sued; as pleas of the 
coverture of the plaintiff or of the defendant ; that 
the plaintiff or the defendant cannot sue or be sued 
alone, as being joint parties with the others to the 
cause of action &c. 

Such is, in its principle, the doctrine of pleas in 
abatement ; but the actual power of using these pleas 
has been much abridged, and the whole law relating 
to them consequently rendered of less importance 
than formerly, by the effect of modern alterations. 
Of these the principal are as follows : 1. A large pro- 
portion of these pleas was, in former times, founded 
on objections applying to the frame of the writ exclu- 
sively of the declaration. 2. One of the most fre- 
quent pleas in abatement was that of misnomer^ viz. 
that the plaintiff or defendant was misnamed in the 
writ or declaration, 3. Another plea in abatement of 
the most ordinary occurrence was that of nonjoinder 
of a necessary party, of which an example is above 
given. But in practice these pleas are seldom resorted 
to, as amendments are readily allowed, and generally 

without terms. 

A plea in bar of the action may be defined as one 
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• 

which shows some ground for barring or defeating the 
action.^ A plea in bar is, therefore, distinguished 
from all pleas of the dilatory class, as impugning the 
right of action altogether, and instead of offering like 
them a merely .formal objection to the proceedings, 
presenting a substantial and conclusive answer to the 
action. It follows from this property that in general 
it must either deny all, or some essential part of, the 
averments of fact in the declaration — or, admitting 
them to be true, allege new facts which obviate or 
repel their legal effect. In the first case, the defend- 
ant is said, in the language of pleading, to traverse 
the matter of the declaration ; in the latter, to confess 
and avoid it. Pleas in bar are consequently divided 
into pleas by way of traverse^ and pleas by way of con-- 
fession and avoidance? 

Plea in Bar. 
By Way of Traverse. 

In Covenant, on Indenture of Lease, for not Re- 
pairing.' 

The defendant says that the windows of the said 
messuage or tenement were not in any part thereof 
ruinous, in decay, or out of repair, in manner and 
form as the plaintiff has alleged. And of this he puts 
himself upon the country. 

^ " I do not understand what is meant by a plea in temporary 
bar, though the expression is found in the books." Per Littledale, 
J., and Patteson, J., in Snook v. Mattock, 6 A. & E. 249. 

3 The different grounds or subjects of pleas in bar, in each dif- 
ferent form of action, will be found enumerated Com. Dig. Pleader 
2A.-8 0. 19. 

* See the Declaration, supr^, p. 87. 



FB0CEEDIN6S IN AN ACTION. 65 



Plea in Bar, 
By Way of Oonfession and Avoidance* 

IX THE SAME AOTION. 

The defendant says that, after the said breach of 
covenant, and before the commencement of this suit, 
to. wit, on the first day of June in the year of our 
Lord , the plaintiff, by his certain deed of re- 

lease, sealed with his seal, and now shown to the court 
here, the date whereof is the day and year last afore- 
said, did remise, release, and for ever quit claim to the 
defendant, his heirs, executors, and administrators, all 
damages, cause and causes of action, breaches of cove- 
nant, debts and demands whatsoever, which had then 
accrued to the plaintiff, or which the plaintiff then 
had against the defendant; as by the said deed of 
release, reference being thereto had, will fully appear. 
And this the defendant is ready to verify. 

The nature of a demurrer to the declaration, and 
of plea, and the different kinds of plea, being now 
explained, we will continue our examination of the 
process of pleading, and will first suppose that the 
defendant takes the course of pleading to the declara- 
tion in bar, by way of traverse. In this case, it is 
evident that a question is at once raised between the 
parties ; and it is a question of fact^ viz. whether the 
facts in the declaration, which the traverse denies, be 
true. A question being thus raised, or, in other words, 
the parties having arrived at a specific point or matter 
afl&rmed on the one side, and denied on the other, the 
defendant (as the party traversing) is, conformably 
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to the ancient practice,^ obliged to offer to refer this 
question to some mode of trial ; and does this, by an- 
nexing to the traverse an appropriate formula, pro- 
posing either a trial by the country (i. e. by a jury), 
as in the example at p. 54, or such other method of 
decision as by law belongs to the particular point. If 
this be accepted by his adversary, the parties are then 
(conformably to the language of the ancient pleading) 
said to be at issue ; and the question itself is called 
the issue. Consequently a party who thus traverses 
annexing such formula, is said to tender issue ; and 
the issue so tendered is called an issue in fact. 
Thus, in the example at p. 54, the defendant, by his 
plea, tenders an issue in fact, on the want of repair. 

If it be next supposed that, instead of traversing, 
the defendant chooses to demur,, it is obvious that a 
question is in this case also raised between the par- 
ties; and it is a question of law^ viz. whether the 
declaration be sufficient, in point of law, to maintain 
the action. The defendant, by his demurrer, not only 
raises this question of law, but is understood thereby 
to refer it to the proper mode of decision for all points 
of law, viz. the judgment of the court ; and as upon 
a traverse he tenders an issue in fact, so he is said 
in this case to tender an issue in law. Thus, in the 
example at p. 50, the defendant, by his demurrer, 
tenders an issue in law, on the sufficiency of the dec- 
laration. 

The issue, whether in fact or law, being thus terir 
dered^ it is necessary, before the issue is complete, that 

^ According to the modem practice he is understood to refer this 
question to the ordinary mode of trial in all cases of disputed fact, L e. 
a trial hy a jury. 



. PROCEEDINGS IN AN ACTION. 57 

it be accepted. And this subject shall be considered, 
first, as it respects the issue in law. 

The tender of the issue in law^ where the defend- 
ant demurs to the declaration, is necessarily accepted 
by the plaintiff ; for he has no ground of objecting 
either to the question itself or the proposed mode of 
decision. A question on the legal sufficiency of the 
declaration he cannot of course, without abandoning ^ 
his own form of proceeding, decline ; and with re- 
spect to the mode of decision, viz. the judgment of 
the court, there is, in matters of law, no alternative 
method. He is therefore obliged to accept^ or Join 
in the issue in law ; and does so, by a set form of 
words called joinder in demurrer^ which is as fol- 
lows : — 

Joinder in Demurrer. 

Upon the Demurrer at page 49. 

The plaintiff says that the declaration and the mat- 
ters therein contained, in manner and form as the 
same are above pleaded and set forth, are sufficient in 
law for the plaintiff to have and maintain his afore- 
said action against the defendant. And the plaintiff 
is ready to verify and prove the same as the court here 
shall direct and award. 

But the tender of the issue in fact^ where the de- 
fendant traverses the declaration, is not necessarily 
accepted by the plaintiff ; for, first, he may consider 
the traverse itself as insufficient in law. It will be 
recollected that by the traverse the defendant may 
deny either the whole or a part of the declaration ; 
and, in the latter case, the traverse may, in the opin- 
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ion of the plaintiff, be so framed as to inyolve a part 
immaterial or insvffieient to decide the action. Again, 
he may consider the traverse as defective in point of 
formy and object to its sufficiency in law on that 
ground. So, in his opinion, the mode of trial pro- 
posed may, in point of law, be inapplicable to the 
particular kind of issue. On such grounds, therefore, 
he has an option to demur to the traverse, as insuffi- 
cient in law. The effect of this demurrer, however, 
would only be to postpone the acceptance pf issue by 
a single stage ; for, by the demurrer, he tenders an 
issue in law ; and his adversary, according to the 
principle already laid down, would be obliged to join 
in 'demurrer, that is, to accept the issue in law, in the 
next pleading. On the other hand, supposing a de- 
murrer not to be adopted, the alternative course will 
be, to accept the tendered issue of fact, and also the 
mode of trial which the traverse proposes ; and this 
is done (in case of trial by jury) by a set form of 
words, called a joinder in isstie or a similiter^ in the 
following form : — 

Joinder in Issae, or Simmter. 
Upon the Tbavebse at page 54. 

The plaintiff, as to the plea of the defendant above 
pleaded, and whereof he has put himself upon the 
country, doth the like. 

The issue in law or fact being thus tendered, and 
accepted on the other side, the parties are at issue ; 
and the pleading is at an end. 

Hitherto it has been supposed that the defendant 
either pleads in har^ by way of traverse^ or demurs to 
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the declaration ; but we will now suppose him to plead 
either one of the kinds of dilatory plea^ or a plea in 
bar^ by way of confession and avoidance. In either 
case, the plaintiff has the option of demurring to the 
plea, — as being, in substance or form, an insufficient 
answer, in point of law^ to the declaration, — or of 
pleading to it, by way of traverse^ or by way of 
confession and avoidance of its allegations. Such 
pleading on the part of the plaintifE is called the 
replication. 

If the replication be by way of traverse^ it is neces- 
sary (as in the case of the plea) that it should tender 
issue. So, if the plaintiff demur^ an issue in law is 
necessarily tendered ; and, in either case, the ultimate 
result is a Joinder in issue^ upon the same principles 
as above explained with respect to the plea. But if 
the replication be in confession and avoidance ^ the de- 
fendant may then, in his turn, either demur^ or, by 
a, pleading^ traverse^ or confess and avoids its allega- 
tions. If such pleading take place, it is called the 
rejoinder. 

In the same manner, and subject to the same law 
of proceeding, viz. that of demurring, or traversing, 
or pleading in confession and avoidance, is conducted 
all the subsequent altercation to which the nature of 
the case may lead ; and the order and denominations 
of the alternate allegations of fact (or pleadings^ 
throughout the whole series are as follows: declara- 
tion, plea, replication, rejoinder, surrejoinder, rebutter, 
and surrebutter.^ After the surrebutter, the pleadings 

^ There is an instance of pleading to surrejoinder in Taplin v, 
Florence, 10 C. B. 744 ; and to rebutter in Sheehj v. Professional 
Life Assurance Co., 18 C. B. 787. 
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haye no distinctive names ; for beyond that stage they 
are yery seldom found to extend. 

To whatever length of series the pleadings may 
happen to lead, it is obvious that by adherence to the 
plan here described, one of the parties must, at some 
period of the process, more or less remote, be brought 
either to demur or to traverse ; ^ for, as no case can 
involve an inexhaustible store of new relevant matter, 
there must be somewhere a limit to pleading in the 
way of confession and avoidance. Examples have al- 
ready been given of the demurrer and traverse occur- 
ring at the second stage of the pleading, viz. in the 
plea; in those which here follow, they are not pro- 
duced till after a longer series. 

Let the plaintiff be supposed to declare in assump- 
sit, and the defendant to plead in abatement (for 
example, the nonjoinder of a joint contractor, as at 
p. 52). The plaintiBf may then be supposed to reply 
thus : — 

Replication. 

Bi/ Way of Traverse, 
Upon the Plea in Abatement, at page 52. 

The plaintiff says, that his said declaration, by 
reason of any thing in the said plea alleged, ought 
not to be quashed, because he says that the said prom- 
ises and undertakings were made by the defendant 
alone, in manner and form as the plaintiff has above 
alleged ; and not by the defendant jointly with the 
said G. H., in manner and form as the defendant has 

^ " It is to the advantage of both parties that the ease on each 
side should be disclosed as soon as possible, with a view of putting a 
stop to litigation." Per Pollock, C. B., in Wicks v, Macnamara, 27 
L. J. Ezch. 420. 
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above, in his said plea, alleged. And^ this the plain- 
tifE prays may be inquired of by the country. 

Again, let the plainti£E be supposed to declare in 
covenant on an indenture of lease (as at p. 37), and 
the defendant to plead in bar, by way of confession 
and avoidance (for example, a release, as at p. 55) ; 
the plaintiff may then be supposed to reply thus : — 

Replioatlon. 

By Way of Confession and Avoidance. 

The plaintiff says that he the plaintiff, at the time 
of the making of the said supposed deed of release, 
was unlawfully imprisoned and detained in prison 
by the defendant, until, by force and duress of that 
imprisonment, he the plaintiff made the said supposed 
deed of release, as in the said plea mentioned. And 
this the plaintiff is ready to verify. 

To this the defendant may be supposed to rejoin^ as 

follows : — 

Rejoinder. 

By Way of Traverse. 
Upon the above Replication. 

The defendant says, that the plaintiff freely and 
voluntarily made the said deed of release, and not by 
force and duress of imprisonment, in manner and form 
as by the said replication alleged. And of this the 
defendant puts himself upon the country. 

In these examples, the parties ultimately arrive at 
a traverse ; but it may happen that in any part of 
the series a demurrer^ instead of a traverse, may take 
place. Thus, if the defendant, in the last example, 
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chose to dispute the sufficiency, in point of law, of 

the substance of the matter in the replication, he 

would, instead of a rejoinder, demur to the replication, 

thus : — 

Demurrer. 

To THE LAST REPLICATION AT PAGE 61. 

The defendant says that the said replication of the 
plaintiff to the said plea of the defendant, and the 
matters therein contained, in manner and form as 
the same are above pleaded and set forth, are not suffi- 
cient, in law, for the plaintiff to have or maintain his 
aforesaid action against the defendant; and that he 
the defendant is not bound by the law of the land to 
answer the same. And this the defendant is ready 
to verify. 

, As the parties will at length arrive at demurrer or 
traverse, so, whenever a traverse is at length produced, 
it comprises a tender of issue (as in the above exam- 
ples) ; and a demurrer also necessarily involves a ten- 
der of issue ; the consequence of which is, in either 
case, a joinder in issue^ exactly upon the same princi- 
ple as above explained with respect to the plea ; so 
that the parties arrive at issue, after a longer series of 
pleading, precisely in the same manner as when the 
process terminates at the earliest possible stage. Such 
is, in a general view, the nature of the process of 
pleading, and the manner of coming to issue. 

And here we may take occasion to notice an impor- 
tant corollary or inference, resulting from the pre- 
ceding explanations, as to the nature of demurring 
and of pleading, viz. that a demurrer is never founded 
on matter collateral to the pleading which it opposes, 
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but arises on the face of the statement itself; — a 
pleading is always founded on matter collateral. This 
consideration will serve as a guide to determine 
whether a given objection should be brought forward 
by way of pleading or of demurrer. Thus, if the 
declaration in assumpsit omit to mention upon what 
consideration the promise was made, it is an objection 
to which that statement, on the face of it, is subject, ' 
and which should consequently be taken by way of 
demurrer ; but if one of the parties making the prom- 
ise is omitted, the fact that there was such a party is 
one of a collateral nature, not disclosed by the decla- 
ration itself, and must be brought forward therefore 
by way of plea, viz. a plea in abatement. 

The pleading has been hitherto supposed to take its 
direct and simple course. There are, however, some 
pleas out of the common form, and of occasional 
occurrence only, by which its progress is sometimes 
broken or varied ; and of these it will now be proper 
to give some account. 

The pleas here referred to are those which have 
been known by the name of pleas puis darrein contin- 
uance. 

By an ancient practice, continued up to compara- 
tively recent times, when adjournments of the pro- 
ceedings took place for certain purposes, from one day 
or one term to another, there was always an entry 
made on the record, expressing the ground of the 
adjournment, and appointing the parties to reappear 
at the given day, which entries were called continu- 
ances. In the intervals between such continuances 
and the day appointed, the parties were of course out 
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of courts and consequently not in a situation to plead. 
But it sometimes happened, that after a plea had been 
pleaded, and while the parties were out of court, in 
consequence of such a continuance, a new matter of 
defence arose, which did not exist, and whicH the de- 
fendant had consequently no opportunity to plead, 
before the last continuance. This new defence he was 
therefore entitled, at the day given for his reappear- 
ance, to plead as a matter that had happened after 
the last continuance — puis darrein continuance — 
post ultimam continuationem.^ 

Plea Pnis Darrein Contlnaance. 

The defendant says, that the plaintiff ought not 
further to have or maintain his aforesaid action against ^ 
him ; because, he says, that after the last pleading in 
this cause, that is to say, on the first day of June in 
the year of our Lord , the plaintiff, by his cer* 

tain deed of release, sealed with his seal [the release 
may be here stated]. And this the defendant is ready 
to verify. Wherefore he prays judgment, if the plain- 
tiff ought further to have or maintain his aforesaid 
action against him &c. 

It is to be observed that the effect of such a plea is 
not to impugn the right of action altogether, but only 
the right of further maintaining it, i. e. since the pe- 
riod when the matter of defence arose ; and in this 
respect it differs from an ordinary plea in bar, which 
is in the nature of an absolute and general exception 
to the plaintiff's right to maintain the action, and 
tends to deny that it was properly brought. 

^ Teaton v. Lynn, 5 Peters, 481, 432. Bullen and Leake Prece- 
dents, 451, 8d ed. 
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A plea of this kind is always pleaded by way of 
substitution for the former pleas ; ^ on which no pro- 
ceeding is afterwards had. It may be either in bar 
or abatement ; ^ and is followed, like other pleas, by a 
replication and other pleadings, till issue is attained 
upon it. 

There are also incidents of occasional occurrence, 
by which the progress of the pleading is sometimes 
varied. In modem practice, however, there is only 
one of them of sufficient importance to require notice 
in this place. This is the demand of oyer? 

Where either party alleges any deed, he is in gen- 
eral obliged, by a rule of pleading that will be after- 
wards considered in its proper place, to make profert 
of such deed ; that is, to produce it in court simul- 
taneously with the pleading in which it is alleged. 
This, in the days of oral pleading, was of course an 
actual production in court. Since then, it consists of 
a formal allegation that he shows the deed in court ; 
it being, in fact, retained in his own custody. An 
example of this allegation will be found in the decla- 
ration of debt on a bond, as above given.* 

Wliere profert is thus made by one of the par- 
ties, the other, before he pleads in answer, is entitled 
to demand oyer^ that is, to hear it read. For it is to 
be observed, that the forms of pleading do not, in 

1 Wallace v. M'Connell, 13 Peters, 142, 152. Kimball v. Hunting- 
ton, 10 Wend. 679. 

^ Com. Dig. Abatement I. 24. 

' The pleading and practice relative to the demand of oyer is fully 
stated m Stephen PI. 72-78, 5th ed. Com. Dig. Pleader P. 1 Wms. 
Saund. 9 6 et seq. Gould PI. ch. 8, § 82 et seq. 

* Suprtk, p. 85. 

6 
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general, require that the whole of any instrument 
which there is occasion to allege, should be set forth. 
So much only is stated as is material to the purpose ; 
of which the example last cited will also serve for 
illustration. The other party, however, may reason- 
ably desire to hear the whole; and this either for 
the purpose of enabling him to ascertain the genuine- 
ness of the alleged deed, or of founding on some part 
of its contents, not set forth by the adverse pleader, 
some matter of answer. He is therefore allowed this 
privilege of hearing the deed read verbatim. 

When the profert was actually made in open courts 
the demand of oyer, and the oyer given upon it, took 
place in the same manner ; and the course was, that 
on demand by one of the pleaders, the deed was read 
aloud by the pleader on the other side. By the pres- 
ent practice, the attorney for the party by whom it is 
demanded, before he answers the pleading in which 
the profert is made, sends a note to the attorney on 
the other side, containing a demand of oyer ; on which 
the latter is bound to carry to him the deed^^ and 
deliver to him a copy of it, if required, at the expense 
of the party demanding; and this is considered as 
oyer, or an actual reading of the deed in court. 

Oyer is demandable in all actions, real, personal, 
and mixed. 

Oyer is said to have been formerly demandable not 
only of deedSy but of records alleged in pleading ; but, 
by the present practice, it is not now granted of a 
record, and can be had only in the cases of deeds, pro- 
bates, letters of administration &c., of which profert 

^ The deed itself must be produced. Canterburj v, Tubb, 8 Bing. 
N. C. 789. 
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is made on the other side : of private writingB not 
under seal^ oyer has never been demandable. 

Oyer can be demanded only where profert is made. 
In all cases where profert is necessary, and where it 
is also in fact made, the opposite party has a right, if 
he pleases, to demand oyer ; but, if it be unnecessa- 
rily made, this does not entitle to oyer ; and so, if 
profert be omitted when it ought to have been made, 
the adversary cannot have oyer, but must demur. 

A party having a right to demand oyer, is yet not 
obliged, in all cases, to exercise that right ; nor is he 
obliged, in all cases, after demanding it, to notice it 
in the pleading that he afterwards files or delivers. 
Sometimes, however, he is obliged to do both, viz. 
where he has occasion to found his answer upon any 
matter contained in the deed of which profert is made, 
and not set forth by his adversary. In these cases, 
the only admissible method of making such matter 
appear to the court, is to demand oyer, and from the 
copy given set forth the whole deed verbatim in his 
pleading. The following is an example of the manner 
in which the demand of oyer is thus entered, and the 
deed set forth in the pleading. 

Plea in Bar. 

To Debt on Bond} 

The defendant craves oyer of the said writing ob- 
ligatory, and it is read to him &c. He also craves 
oyer of the condition of the said writing obligatory, 
and it is read to him in these words : '> Whereas " 
(here the condition of the bond, which shall be sup- 

^ See the Declaration, suprk, p. 86. 



68 PLEADING IN CIVIL ACTIONS. 

posed to be for payment of one hundred dollars on 
a certain day, is set forth verbatim) : which, being 
read and heard, the defendant says that he, the de- 
fendant, on the said first day of June in the year 
aforesaid, in the said writing obligatory mentioned, 
paid to the plaintiff the said sum of one hundred dol- 
lars in the said condition mentioned, together with all 
interest then due thereon, according to the form and 
effect of the said condition. And this the defendant 
is ready to verify. 

When oyer is demanded and the deed set forth, as 
above explained, the effect is as if it had been set 
forth in the first instance by the opposite party ; and 
the tenor of the deed as it appears upon oyer is con- 
sequently considered as forming a part of the last 
precedent pleading. Therefore if the deed, when so 
set forth by the plea, be found to contain in itself 
matter of objection or answer to the plaintiff's case, 
as stated in the declaration, the defendant's course is 
to demur ; — as for matter apparent on the face of the 
declaration ; — and it would be improper to make the 
objection the subject of plea. 

Questions arising upon the right to oyer are now 
generally settled upon application to the court or a 
judge. But this is not the only course ; for if a party 
demands oyer, in a case where, upon the face of the 
pleading, his adversary conceives it to be not demand- 
able, the latter may demur ; or if he has any matter 
of fact to allege as a ground why the oyer cannot be 
demanded, he may plead such matter. If he pleads, 
the allegation is called a counter-plea to the oyer ; all 
pleadings of this incidental kind, diverging from the 
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main series of the allegations, being termed counter-- 
pleas.^ Again, on the counter-plea, in all these cases, 
there may happen to be a replication, and other sub- 
sequent pleadings ; and so the parties may come to 
issue in law or in fact on this collateral subject, 
in the same manner as upon any principal matter 
in controversy. 

During the course of the pleading, if either party 
perceives any mistake to have been committed in the 
manner of his allegation, or if, after issue joined on 
demurrer, he should think the issue likely to be de- 
cided against him for some defect which is capable of 
being remedied, he ought to apply, without delay, for 
leave to amend. It is proper, therefore, now to take 
some notice of the law of amendment. 

Under the ancient system, the parties were allowed 
to correct and adjust their pleadings during the oral 
altercation, and were not held to the form of state- 
ment that they might first advance. So at the pres- 
ent day, until final judgment^ either party is, in 
general, at liberty to amend his pleading as at common 
law ; 2 the leave to do so being granted as of course, 
upon proper and reasonable terms, including the pay- 
ment of the costs of the application, and sometimes 
the whole costs of the cause up to that time. And 
the court will allow an amendment at common law, in 
some cases, even after the argument of a demurrer. 

In England, various statutes have from time to 
time, for more than five hundred years, been passed, 
from the 14 Edw. III. ch. 6, downwards, to facilitate 

1 In Reg. Plac. 118, counter-plea is defined to be " a kind of repli- 
cation." 

2 Buflh V. Seymour, 10 Mod. 88. 
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• 

amendments ; but the strict and almost perverse con- 
struction vrhich the judges put upon them rendered 
them nearly abortive. But now a totally different 
principle prevails. Every amendment is to be made 
which is necessary for determining the real question 
in controversy between the parties.^ 

Similar provisions were contained in the early stat- 
utes in this country, in words which have hardly been 
changed for more than two centuries. And the re- 
cent statutes, which extend the power to grant amend- 
ments, are highly remedial, and are construed most 
liberally to cancel error and mistake, and to advance 
justice and right. They authorize almost every spe- 
cies of amendment, both before and after judgment, 
that substantial justice may require. Yet amend- 
ments are always limited by due consideration of the 
rights of the opposite party ; and where, by the amend- 
ment, he would be put to unfair disadvantage, it is 
not allowed.^ 

Though the statutes give to courts an unlimited 

* St. Losky V. Green, 9 C. B. N. S. 876, per Byles, J. Parry v. 
Fairhurat, 2 C. M. & R. 196, per Alderson, B. Smith v, Enowelden, 
2 M. & G. 565, per Maule, J. " If amendments were not liberally 
allowed, the merits would be in constant peril of strangulation by 
the pleadings." Per Williams, J., in Evans v. Fryer, 2 P. & D. 548. 

^ " The plaintiff oilght at first to state his cause of action, if there 
was one, truly and the substance according to the facts, in order that 
the defendant might know whether he should demur, admitting the 
facts, or go to trial denying them. It would be better that there 
should be no pleading at all than that a plaintiff should be allowed to 
state one cause of action, and then, on any difficulty arising as to his 
maintaining it on the evidence, to amend so as to raise another and 
different cause of action. It would be far better to require no plead- 
ings at all than to allow pleadings which could only operate as a 
snare." By the Court, Pollock, C. B., Martin, B., and Bramwell, B., 
in Bradworth v. Foshaw, 10 W. R. 760. 
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power of allowing amendments, both in form and in 
substance, at any stage of the proceedings before 
judgment, yet the alteration must be an amendmenty^ 
and not the institution in fact of a new suit upon a new 
cause of action^^ or a new defence founded upon a trans- 
action entirely different from that stated in the plea.' 

The question, then, arises, what is the limit to the 
power of the court to grant amendments, and how 
defective a process, declaration, or other pleading 
must be, in order to be beyond the reach of amend- 
ment. The answer is that amendments may be 
granted when the person is brought within the juris- 
diction of the court by due service of process, and 
when the case, though defectively or informally stated, 
can be understood so that it shall appear that the 
amendment is for the same cause of action. That is, 
where the court has jurisdiction of the subject-matter, 
where something is stated, though imperfectly or de- 
fectively, either in form or substance, which the court 
judicially acts upon, in which case the subject-matter 
is within their jurisdiction ; and where the respon- 
dent, called to answer, appears to answer, or is rightly, 
summoned, so as to be informed of the court before, 
which, and the time and place when and where, he is 
to appear and answer. The court then has jurisdic- 
tion, and the parties are in a condition to take notice 
of any order, decree, or direction, which the court 
may make.^ 

^ Hastings v. Bolton, 1 Allen, 529. 

3 Smith V, Palmer, 6 Cash. 618. Cassell v, Cooke, 8 S, & R. 287. 
« David V. Preece, 6 Q. B. 440. 

4 Bell V. Austin, 18 Pick. 93. Kidder v. Browne, Cush. 402. 
Davenport v. HoUand, 2 Cush. 13. Mclniffe v. Wheelock, 1 Gray, 
600. Chaffee v. Pease, 10 Allen, 538. George v. Reed, 101 Mass. 
879. Hamilton v, Ingraham, 121 Mass. 562. 
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To return to the main course of proceeding. The 
action being now brought to that stage at which issue 
is joined, the next subject for consideration is the 
manner in which the issue is decided. The decision 
of issues in law is vested, as it always has been, ex- 
clusively in the judges of the court. Therefore, upon 
a joinder in demurrer, the issue is set down to be 
heard and determined by the court according to the 
established rules of practice. 

The manner of deciding issues in fact requires ex- 
planation at greater length. 

The decision of the issue in fact is called the trial. 
The different methods of trial now in force are the 
trial by jury and by the record. It is a settled prin- 
ciple of common law that questions of fact shall be 
tried by a jury. It is embodied in the language of 
the familiar maxim : Ad questiones facti non respon- 
dent judices ; ad questiones legis non respondent jura- 
tores.^ The facts in the first instance must thus be 
ascertained, for ex facto jus oritur — the law arises 
out of the fact. 

The whole proceeding of trial by jury takes place 
under the superintendence of the presiding judge or 
judges, who usually decide all points as to the admis- 
sibility of evidence, and direct the jury on all such 
points of law arising on the evidence as is necessary 
for their guidance in appreciating its legal effect, and 
drawing the correct conclusion in their verdict. 

After hearing the evidence of the witnesses, the 
addresses of counsel, and the charge of the judge, the 
jury pronounce their verdict, which the law requires 

1 Per Lord Westbury in Fernie v. Young, L. R. 1 H. L. 78. Com- 
monwealth V. Anthes, 6 Gray, 185. 
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to be unanimously given. The verdict is usually in 
general terms, " for the plaintiflE," or " for the defend- 
ant; " the jury finding, at the same time, (in case of 
verdict for the plaintiff, and where damages are 
claimed by the action,) the amount of damages to 
which they think him entitled. 

The principles upon which the law requires the 
jury to form their decision, are these : — 

1. They are to take no matter into consideration 
but the question in issue ; for it is to try the issue, 
and that only, that they are summoned. Thus, upon 
pleadings such as are set forth supri, they would only 
have to consider whether the release was executed 
by duress or not. Of the execution of the indenture 
of lease, they could not inquire, for it is not in issue. 
So, where to an action of assumpsit, the defendant 
pleaded that he did not promise within six years, to 
which there was a replication that he did promise 
within six years, on which issue was joined ; it was 
held not to be competent to the plaintiff to offer 
evidence that the action was grounded on a fraudulent 
receipt of money by the defendant, and that the fraud 
was not discovered till within six years of the action, 
for the issue was merely upon the promise within six 
years.i 

2. The jury are bound to give their verdict for the 
party who, upon the proof, appears to them to have 
succeeded in establishing his side of the issue. Thus, 
in the same example, the verdict must be given for 
the plaintiff, if the jury think the duress is estab- 
lished in proof ; otherwise, for the defendant. It is 

1 Clark V. Hougham, 2 B. & C. 149 ; 3 D. & R. 822. Uther v. Rich, 
10 A. & E. 784. 
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to be observed, however, that there are cases in which 
an issue may be found distributively^ i. e. in part for 
plaintifE and in part for defendant. Thus, in assump- 
sit for goods sold and work done, if defendant pleads 
that he did not promise, on which issue is joined, a 
verdict may be found for the plaintiff as to the 
goods, and the defendant as to the work.^ 

3. The burden of proof, generally, is upon that 
party who, in pleading, maintained the affirmative of 
the issue ; for a negative is, in general, incapable of 
proof. Consequently, unless he succeed in proving 
that affirmative, the jury are to consider the opposite 
proposition, or negative of the issue, as established. 
Thus, in the example suprii, it would be for the 
plaintiff to prove the duress ; for it is he who affirms 
it ; and if, on such proof, he fails, or offers no proof, 
the jury must find for the defendant.^ 

Under this head is to be considered the doctrine of 
variance. The proof offered may, in some cases, 
wholly fail to support the affirmative of the issue ; but 
in others it may fail by a disagreement in some par- 

1 It seems that issues on pleas in dental of the declaration, like 
tluit in the text, were always distributable at common law. Tra- 
herne v. Gardner, 8 E. & B. 161, and the authorities there cited. It 
was decided in the case of Cousins v. Paddon, 2 C. M. & R. 647, that 
the issues upon certain special pleas, such as payment and set-off, 
might be found distributivelj, i. e. in part for plaintiff and in part 
for defendant. For the form of an issue thus found distributivelj, 
see Chit. Forms, p. 241, 9th ed. 

2 Powers *;. Russell, 13 Pick. 69. 1 Greenl. Ev. ch. 8. 1 Taylor 
£y. ch. 8. " Modern cases have established that, where the party on 
whom the onus lies of proving the allegation gives evidence as con- 
sistent with one view of the case as the other, he fails in his proof." 
Per Earle, J., in Wheelton v. Hardisty, 8 E. & B. 263. Cotton v. 
Wood, 8 C. B. N. S. 668. 
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ticular point or points only between the allegation and 
the evidence. Such disagreement is called a variance ; 
and is as fatal to the party on whom the proof lies, as 
a total failure of evidence; the jury being bound, 
upon variance, to find the issue against him.^ For 
example: the plaintiff declared in covenant, for not 
repairing pursuant to the covenant in the lease ; and 
Stated the covenant as a covenant to " repair when 
and as need should require ; " and issue was joined on 
a traverse of the deed alleged. The plaintiff, at the 
trial, produced the deed in proof, and it appeared that 
the covenant was thus — to repair "when and as need 
should require, and at farthest within three months 
after notice ; " the latter words having been omitted in 
the declaration. This was held to be a variance ; be- 
cause the additional words were material, and quali- 
fied the legal effect of the contract.^ 

The case of Latham v. Rutley^ was assumpsit 
against the defendants as common carriers. The 
declaration stated that the plaintiffs, at the request of 
the defendants, delivered a parcel to them to be 
carried from London to Dover, and there delivered, 
and that the defendants, in consideration thereof, and 
for hire and reward, undertook to carry safely, but 
through their negligence the parcel was lost. The 
jury found that the contract for the carriage of this 
parcel was subject to the exception of fire and rob- 

^ An objection of yariance between allegation and evidence must 
be taken when the evidence is offered. If not then taken, the de- 
fendant's right to make the objection is waived and concluded hy the 
delay. Roberts v. Gfaham, 6 Wall. 678. Cunningham v. Hobart, 7 
Gray, 423.' Lund v, Tyngsborough, 11 Cush. 663. 

2 Horsefall v. Testar, 7 Taunt. 386. 

» 2 B. & C. 20 ; 3 D. & R. 211. 
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bery, but that the loss was not within the exception. 
The plaintiff had a verdict subject to a motion for a 
nonsuit. The Solicitor-General, showing cause, con- 
tended that the proviso in their favor did not alter 
the nature of the contract, but if the loss happened 
by either of the causes excepted, that was matter 
of defence ; whereupon Mr. Justice Holroyd, an ad- 
mirable pleader, observed : " It does not appear that 
the defendants received the goods upon their common 
law liability," and the rule for a nonsuit was made 
absolute.^ 

On the other hand, though matter of description 
is, by the principle we are considering, required to 
be literally proved, it is not necessary for the party 
on whom the proof lies to make good every matter of 
averment to the letter. In the latter case it is sufiQ- 
cient that the issue should be proved substantially.^ 
Thus, in debt on bond conditioned for payment of 
money, where the defendant pleaded payment of prin- 
cipal and interest, and the plaintiff replied that he 
had not paid all the principal and interest, and issue 
was joined thereon; and the proof was that the whole 
interest was not, in fact, paid, but that the defendant 
paid a sum in gross, which was accepted, in full satis- 
faction of the whole claim, — the issue was considered 
as sufficiently proved on the part of the defendant.^ 

1 Accordingly, White v. Great Western Ry. Co. 2 C. B. N. S. 7, 19. 

^ A distinction is established between allegations of matter of 
substance and allegations of matter of description. The former 
require to be substantially proved ; the latter must be literally proved. 
Stoddart v. Palmer, 3 B. & C. 4. Pope v. Skinner, Hob. 72. Forty 
V. Imber, 6 East, 434. Saxty v, Wilkin, 11 M. & W. 622. Galloway 
V. Jackson, 3 M. & G. 960. 

* Price V. Brown, 1 Strange, 691 ; 1 Wils. 116. In Howe ». 
Mackay, 6 Pick. 48, this case and others are reviewed. 
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It is also to be observed that the doctrine of 
variance has been greatly narrowed by statutes, in the 
several States, which empower and direct the judge 
sitting at nisi prius to allow an amendment at the 
trial upon such terms as to costs and otherwise as he 
may think fit (whether there is any thing in writing 
to amend by or not, and whether the defect or error 
be that of the party applying to amend or not) in all 
cases in which such amendment may be necessary for 
the purpose of determining in the existing suit the 
real question in controversy between the parties. 

Those statutes, together with the change they have 
induced in the course of judicial decision, may be said 
to have established the general rule that no variance 
between the allegations of a pleading and the evidence 
offered to sustain it, shall be deemed material, unless 
it be of a character to mislead the opposite party in 
maintaining his action or defence on the merits.^ 

If, at the trial, a point of law arises, either as to 
the legal effect ot the admissibility of the evidence^ the 
usual course as already stated is for the judge to 
decide these matters. But it may happen that one of 
the parties is dissatisfied with the decision, and may 
wish to have it revised by a superior jurisdiction. 
For this purpose it becomes necessary to put the 
question of law on record for the information of such 
coui-t. The party excepting to the opinion of the 
judge tenders him a bill of exceptions ; that is, a state- 
ment in writing of the objection made by the party 
to his decision; 2 to which statement, if truly made, 

1 Nash V, Towne, 6 Wall. 698. 1 Greenl. Ev. § 78. 
^ And the exceptions must be specific and made at the trial. 
Some very significant remarks of Lord Holt, upon this subject, are 
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the judge is bound to sign in confirmation of its 
accuracy.^ 

Though the judge usually gives his opinion on such 
points of law as above supposed, yet it may happen 
that, for various reasons, he is not required by the 
parties, or does not wish, to do so. In such case sev- 
eral diflEerent courses may be pursued for determining 
the question of law. 

First, a party disputing the legal effect of any 
evidence offered, may demur to the eviderhce? A de- 
murrer to evidence is analogous to a demurrer in 
pleading; 8 the party from whom it comes declaring 
that he will not proceed, because the evidence offered 
on the other side is not sufficient to maintain the 
issue. The party who demurs to evidence waives all 
objection to its admissibility, and relies on its insuffi- 
ciency. He seeks thereby to withdraw the facts from 

found in the case of Wright v. Sharp, 1 Salk. 288. It was a motion 
to have exceptions allowed after the trial. Lord Holt said : ** You 
should have insisted ou your exception at the trial ; you waive it if 
you acquiesce, and shall not resort back to your exception after a 
verdict against you, when perhaps, if you had stood upon your 
exception, the party had other evidence, and need not have put the 
cause upon this point." Quoted in Holbrook v, Jackson, 7 Cush. 164. 

1 Generes v. Campbell, 11 Wall. 198. 

^ Where the question is on the admissibility of the evidence, the 
course is not by demurrer, but by bill of exceptions. " Where a 
judge admits that for evidence which is not evidence, there the party 
must not demur ; but if he doth, he admits the evidence to be good, 
but denieth the effects of it ; and therefore in such cases he must 
bring his bill of exceptions. And so it is if the judge will not admit 
that for evidence which is evidence." Per Holt, C. J., in Thruston 
V. Slatford, 8 Salk. 155. 

8 Copeland v. New England Ins. Co. 22 Pick. 138. Forsyth v. 
Hooper, 11 Allen, 421. A demurrer to evidence must be in writing 
with a joinder by the adverse party. Golden v. Knowles, 120 Mass. 
836. 
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the consideration of the jury, and is therefore bound 
to admit not only the truth of the evidence as given, 
but every fact which that evidence may legally con- 
duce to prove in favor of the other party. And if, 
upon any view of the facts, the jury might have given 
a verdict against the party demurring, the court is 
also at liberty to give judgment against him.^ 

As the only point in issue on demurrer to evidence 
is whether the evidence is sufficient in law to main- 
tain the issue in fact, no exception can, on such a 
demurrer, be taken to any defect in the pleadings. 
But after the demurrer is determined, advantage may 
be taken of such defects on motion in arrest of judg- 
ment.2 

A more common, because more convenient, course 
than this, to determine the legal effect of the evidence, 
is to obtain from the jury a special verdict in lieu of 
that general one, of which the form has been already 
described. For the jury have an option, instead of 
finding the negative or affirmative of the issue, as in 
a general verdict, to find all the facts of the case 
as disclosed upon the evidence before them^ and, after so 
setting them forth, to conclude to the following effect: 

^ Copeland v. New England Ins. Co. 22 Pick. 186. Thornton v. 
Bank of W^aahington, 3 Peters, 36. Chinoweth v. Haskell, 8 Peters, 02. 

2 Gould PL ch. 0, §§ 69, 70. For full information on the subject 
of demurrer to eyidence, see the clear and elaborate opinion given by 
Lord Chief Justice Eyre in pronouncing the judgment of the House 
of Lords in the case of Gibson v. Hunter, 2 H. Bl. 187. This case 
contains a most lucid and able discussion of the whole subject. 
Copeland v. New England Ins. Co. 22 Pick. 136. Fowle v. Common 
Council of Alexandria, 11 Wheat. 320. Bank of the United States v. 
Smith, 11 Wheat. 171. Pawling v. United States, 4 Cranch, 219. 
Young o. Black, 7 Cranch, 666. Suydam v. Williamson, 20 How. 486, 
486. Johnson v. United States, 6 Mason, 426. 
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" that they are ignorant, in point of law, on which 
side they ought, upon these facts, to find the issue ; 
that if, upon the whole matter, the court shall be of 
opinion that the issue is proved for the plaintiff, they 
find for the plaintiff accordingly, and assess the damage 
at such a sum &c.; but if the court are of an opposite 
opinion, then vice versfl.." This form of finding is 
called a special verdict^ The special verdict is then 
entered on the record; and the question of law arising 
on the facts found is argued before the court in bank, 
and decided by that court as in case of demurrer. If 
the party be dissatisfied with their decision, he may 
afterwards resort to a court of error.^ 

It is to be observed that it is a matter entirely in 
the option of the jury whether their verdict shall be 
general or special. 

We must now return to the cou se of proceeding 
after trial by jury, in what has been here called its 
direct or simple form. 

The proceedings on trial by jury terminate with the 
verdict. 

There are certain proceedings, however, which, if 
resorted to within the time allowed by the practice 
of the courts, may be taken by the unsuccessful party 
to avoid the effect of the verdict. He may move the 
court to grant a new trial, or to arrest the judgment, 
or to give judgment non obstante veredicto, or to 
award a repleader.^ Of these, briefly, in their order. 

1 See the form of it; Chittj^'s Forms, p. 220, 8th ed. 

a Mumford v, Wardwell, 6 Wall. 423, 433. 

^ So the defendant, if upon the trial he obtained leave to do so, 
may more to enter a nonsuit ; or the plaintiff, upon leare given at 
the trial, maj move, to Bet aside a nonsuit, and enter a rerdiot for 
plaintiff. 
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1. With respect to a new trial. It may happen 
that one of the parties may be dissatisfied with the 
opinion of the nisi prius judge, expressed at the trial, 
whether relating to the effect, or the admissibility, of 
the evidence, — or may think the evidence against 
him insufl&cient in law, where no adverse opinion has 
been expressed by the judge, — and yet may not have 
obtained a special verdict or tendered a bill of excep- 
tions. He is at liberty, therefore, after the trial, and 
within the time above referred to, to move the court 
to grant a new trial, on the ground of the judge's 
having misdirected the jury, or having admitted or re- 
fused evidence contrary to law,^ or (where there was 
no adverse direction of the judge) on the ground that 

^ As the decisions of tribunals on questions of fact ought to be 
based on reasonable evidence, and, whei* the facts are undisputed, 
the decision as to what is reasonable is matter of law, and conse- 
quently within the province of the court (Michell v. Williams, 11 M. & 
W. 205, 216, per Alderson, B.), it follows that it is the duty of the 
court to determine whether, assuming all the facts proved by the party 
on whom the burden of proof lies to be true, there is any evidence on 
which the jury could properly, i. e. without acting unreasonably in 
the eye of the law, decide in his favor. And if there be not, then the 
judge ought to withdraw the question from the jury, and direct a 
nonsuit, if the onus is on the plaintiff; or direct a verdict for the 
plaintiff, if the onus is on the defendant. Per Willes, J., delivering 
the judgment of the court in Ryder v. Wombwell in the Exchequer 
Chamber, L. R. 4 Exch. 32, 38. Toomey v. Brighton Ry. Co. 3 C B. 
N. S. 146. Cornman v. Eastern Counties Ry. Co. 6 Jurist N. S. 657. 
Hodges V. Ancrum, 11 Exch. 214. Avery v. Bowden, in error, 6 E. & 
B. 962, 973-4. Jewell v. Parr, 18 C. B. 916, per Maule, J. Bridges v. 
North London Ry. Co. 40 L. J. Q. B. 197. Best Ev. § 82, 6th ed. 
Dissenting opinion in Merchants' Bank v. State Bank, 10 Wall. 665. 
Improvement Company v. Munson, 14 Wall. 448. " Whether there be 
any evidence, is a question for the judge. Whether sufficient evidence, 
is for the jury." Company of Carpenters v. Hayward, 1 Dougl. 876. 
Regina v. Smith, Leigh & Cave, C. C. 607. 

6 
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the jury gave their verdict contrary to the evidence, 
or on evidence insufficient in law. And resort may 
be had to the same remedy in other cases, ' where 
justice appears not to have been done at the first trial, 
— as where the verdict, thougli not wholly contrary to 
evidence, or on insufficient evidence in point of law, 
is manifestly wrong in point of discretion, as contrary 
to the weight of the evidence, and on that ground dis- 
approved by the nisi prius judge.^ 

So a new trial may be moved for, where a new and 
material fact has come to light since the trial, which the 
party did not know, and had not the means of proving 
before the jury, or where the damages given by the ver- . 
diet are excessive,^ or where the jury have misconducted 
themselves, as by casting lots to determine their ver- 
dict &c.^ In these and the like instances, the court 
will, on motion, and In the exercise of their discretion, 
under all the circumstances of the case, grant a new 
trial, that opportunity may be given for a more satis- 
factory decision of the issue. But, except on such 
grounds as these, tending manifestly to show that the 
discretion of the juiy has not been legally or properly 
exercised, a new trial can never be obtained ; for it is 
a great principle of law, that the decision of a jury, 

^ But not unless the finding is manifestly wrong ; for where there is 
a contrariety of eridence, which brought the question fairly within 
the discretion of the jury, tlie court will not disturb the verdict, though 
disapproved by the judge who tried the cause. And " the court in 
gpranting new trials does not interfere, unless to remedy some mani- 
fest abuse, or to correct some manifest error in law or fact.'* Carstairs 
V. Stein, 4 M. & S. 192. AIsop v. Commercial Ins. Co. 1 Sumner, 472. 

2 Edgell V. Francis, 1 M. & G. 222. Creed v. Fisher, 9 Exch. 472. 

■ Hughes V. Budd, 8 Dowl. 816. Roberts v. Hughes, 7 M. & W. 
899. Morris v, Vivian, 10 M. & W. 137. Cooksey v. Haynes, 27 
L. J. Exch. 371. 
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apon an issue of fact, is in general irreversible and 
conclusive. 

2. Again, an unsuccessful defendant may move in 
arrest of Judgment; that is, that the judgment for the 
plaintiff be arrested or withheld, on the ground that 
there is some error appearing on the face of the record, 
which vitiates the proceedings. In consequence of 
such error, on whatever part of the record it may arise, 
from the commencement of the suit to this period, the 
court are bound to arrest the judgment. It is, how- 
ever, only with respect to objections apparent on the 
record, that such motion can be made. Nor can it be 
made, generally speaking, in respect of formal objec- 
tions. This was formerly otherwise ; and judgments 
were constantly arrested for errors of mere form ; but 
to correct this abuse certain statutes were from time 
to time passed called the Statutes of Amendment and 
Jeofails,^ by the effect of which, judgments, at the 
present day, cannot, in general, be arrested for any 
objection oiform. 

A new trial will be awarded, when, by reason of some 
irregularity or defect in the proceedings on the first 
trial, the proper effect of that trial has been frustrated, 
or the verdict become void in law ; as, for example, 
where the jury has been improperly chosen, or given 
an uncertain or ambiguous or defective verdict. And 
where the unsuccessful party objects to the verdict, in 
respect of some irregularity or error in the practical 
course of proceeding, rather than on the merits, the 
form of application is, in our practice, a motion for a 
new trial. 

^ The Statutes of Jeofails are so called from j'ay faill^, an expres- 
sion used by the pleader of former days, when he perceived a slip in 
his proceedings. 3 Bl. Comm. 407. Termes de La Ley. 



84 PLEADING IN CIVIL ACTIONS. 

8. If the yerdict be for the defendant, the plaintiff, in 
some cases, moves for judgment non obstante veredicto; 
that is, that judgment be given in his own fayor, tcithr 
otit regard to the verdict obtained by the defendant.^ 
This judgment will be given in cases where, though a 
verdict has been found for the defendant at the trial, 
it appears to the court, on retrospective examination 
of the record, that the plea confesses, but gives no 
valid answer to the cause of action set forth in the 
declaration ; as, for example, where, after issue joined 
on a plea in confession and avoidance, and verdict 
thereon for the defendant, such plea afterwards ap- 
pears to have been bad in substance, and to have been 
a proper subject of demurrer on that ground.^ In 
such case, the plea itself being substantially bad in 
law, the verdict, which merely shows it to be true 
in point of fact, cannot avail to entitle the defendant 
to judgment; while, on the other hand, the plea, being 
in confession and avoidance, involves a confession of 

1 It seems that jadgment non obstante yeredicto may be for adle- 
fendara as well as for a plaintiff. Per Parke, B., in Regina r. Darling- 
ton School, 6 Q. B. 683, 705. 

^ In the example in the text a single issue only is supposed, in 
which case, in order to found a judgment non obstante veredicto, the 
plea must be in confession and avoidance. If, however, there be several 
pleas on the record, upon one of which, being an immaterial traverse 
and demurrable on that ground, a verdict is found for the defendant, . 
while the plaintiff succeeds upon all the other issues, the cause of 
action is deemed to be sufficiently confessed upon the whole record 
to entitle the plaintiff to judgment non obstante veredicto. This 
doctrine, which was first propounded in Groodbume v. Bowman, 9 
Bing. 532 ; 2 Moore & Scott, 700, a.d. 1833, has been followed in 
later cases. Couling v. Coxe, 6 C. B. 703. Crossfield v. Morrison, 7 
C. B. 286. Rutland v. Bagshaw, 14 Q. B. 869. Where the declara- 
tion is bad as well as the plea, the plaintiff is not entitled to judg- 
ment non obstante veredicto. Leigh v. Lillie, 6 H. & N. 165. 
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the plaintiff's declaration, and shows that he was 
entitled to maintain his action. The court, therefore,' 
will give judgment for the plaintiff without regard to 
the verdict; and this, for the reason above explained, 
is also called a judgment as upon, confession} Some- 
times it may be expedient for the plaintiff to move 
for judgment non obstante &c., even though the ver- 
dict be in his own favor ; for, if in such a case, as 
above described, he takes judgment as upon the ver- 
dict^ it seems that such judgment would be erroneous, 
and that the only safe course is to take it as upon conr 
fession? 

4. The motion for a repleader is made when, after 
issue joined and verdict thereon, ^ the pleading is 
found (on examination) to have misgarried, and failed 
to effect its proper object of raising an apt and 
material question between the parties. It has been 
shown that the issue joined is always some question 
raised between the parties, and mutually referred by 
them to judicial decision ; but that point may never- 
theless, on examination, be found not proper to decide 
the action. For either of the parties may, from mis- 
apprehension of law, or oversight, have passed over 
without demurrer a statement on the other side, 
insufficient and immaterial in law; and an issue in 



1 Rex V, Philips, 1 Strange, 394. Pitts v, Polehampton, 1 Ld. 
Raym. 390. Lewis v. Clement, 3 6. & Aid. 702. Rickards v. Bennett, 
1 B. & C. 223. Lonsdale v. Nelson, 2 B. & C. 302. Gwynne v, Bor- 
neU, 6 Bing. N. C. 463 ; 1 Scott N. R. 711 ; 7 Clark & Finnelly, 672. 
Negelen v. Mitchell, 7 M. & W. 612. Atkinson v, Davies, 11 M. & W. 
236. Down v. Hatcher, 10 A. & E. 121. 

3 Wilkes V. Broadbent, 1 Wils. 63. Dighton v. Bartholomew, 
Cro. Eliz. 778. 2 Rol. Ab. 99. 

B It is never aUowed until after trial. 2 Wms. Saund. 319 d. 
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fact may have been ultimately joined on Bach im-» 
material statement; and so the issue will be imma-: 
terial,^ though the parties have made it the point in 
controversy between them. For example, if in an 
action of debt on bond, conditioned for the payment 
of ten pounds ten shillings at a certain day, the de- 
fendant pleads payment of ten pounds^ according to 
the form of the condition, and the plaintifiE, instead of 
demurring, tenders issue upon such payment, it is 
plain that, whether this issue be found for the plaintiff 
or the defendant, it will remain equally uncertain 
whether the plaintifiE is entitled or not, to maintain 
his action ; for, in an action for the penalty of a bond 
conditioned to pay a certain sum, the only material 
question is, whether the exact sum were paid or not, 
and a payment in part is a question quite beside the 
legal merits.2 In such cases, therefore, though a veiv 
diet should have been found upon the question, the 
court, not knowing for whom to give judgment, will, 
upon motion of the unsuccessful party, award a re^ 
pleader, that is, will order the parties to plead do 
novo, for the purpose of obtaining a better issue.® 

1 An immaterial issue is where a material allegation in the plead- 
ings is not traversed ; but an issue is taken on some point that will 
not determine the merits of the cause, and the court is often at a loss 
for which of the parties to give judgment. 2 Wms. Saund. 319 6. 
Garland v. Davis, 4 How. 146. In such case, a repleader will be 
awarded on the motion of either party. Gerrish v. Train, 3 Pick. 124. 

2 Kent V. Hall, Hob. 113 b. 

» 2 Wms. Saund. 319 b. Bac. Ab. Pleas M. Com. Dig. Pleader 
R. 18. See examples of cases in which a repleader has been awarded 
or refused. Goodburne v. Bowman, 9 Bing. 582. Negelen v, 
Mitchell, 7 M. & W. 612. Gwynne v. Burnell, 6 Bing. N. C. 453 ; 7 
Clark & Finnelly, 572. Couling v. Coxe, 6 C. B. 703. Rutland v, 
Bagshaw, 14 Q. B. 869. Gerrish v. Train, 3 Pick. 124. Magoun 
v» Lapham, 19 Pick. 419. 
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Where a repleader is applied for on the ground of 
the immateriality of the issue, the cases establish the 
following distinction. If the immateriality is occa- 
sioned by haying taken a traverse on a pleading 
insuflScient in point of law, and which it was there- 
fore futile to bring into question in point of fact, and 
the case be such that the pleading so traversed might 
be made good by a different manner of pleading, the 
court will award a repleader, or in some instances 
allow the party by whom it was pleaded, to amend. 
But if the pleading traversed discloses facts which 
show that the case of the party is incurably bad, and 
could not be set right by any manner of allegation, 
the court will not allow a repleader, but where the 
party is plaintiff, will arrest the judgment, or where 
defendant, award judgment non obstante veredicto.^ 
It is, besides, laid down that the court will not grant 
a repleader, except where complete justice cannot be 
otherwise obtained,2 nor in favor of the person who 
made the first fault in the pleading.^ 

The proceedings relative to trial by jury having 
been now considered, one other mode of trial may be 
dismissed in a few words. 

The trial hy the record applies to cases where an 
issue df nul tiel record is joined in any action. If a 
record be assei-ted on one side to exist, and the oppo- 
site party deny its existence, under the form of 
traverse, that there is no such record remaining in 

1 Rex V. Philips, 1 Strange, 894. Fancourt v. BuU, 1 Bing. N. C. 
688. 

3 Goodburne v. Bowman, 9 Bing. 582. Gordon v. Ellis, 7 M. & G. 
607. 

> 2 Wms. Saund. 810 cf. Doogood v. Bose, 9 C. B. 182. Gerrieh 
p. Train, 3 Pick. 127. 
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court as alleged, and issue be joined thereon, this is 
called an issue of nul tiel record; and the court 
awards in such case a trial by inspection and exami- 
nation of the record.^ Upon this, the party affirming 
its existence is bound to produce it in court, on a day 
given for the purpose; and, if he fail to do so, judg- 
ment is given for his adversary. The trial by record 
is not only in use when an issue of this kind happens 
to arise for decision, but it is the only legitimate 
mode of trying such issue, and the parties cannot 
resort to a trial by jury.^ 

It has now been shown in what manner the issue, 
whether in law or fact, is decided. It has been ex- 
plained, too, by what means the unsuccessful party 
may, upon an issue in fact, avoid, in some cases, by 
motion in court, the effect of the decision. Suppos- 
ing, however, that such means are not adopted, or do 
not succeed, or that the issue be an issue in law, the 
next step is the judgynenL 

As the issue is the question which the parties them- 
selves have by their pleading mutually selected for 
decision, they are, in general, considered as having 
mutually put the fate of the cause upon that question ; 
and as soon, therefore, as the issue is decided in favor 
of one of them, that party, in general, becomes vic- 
tor in the suit; and nothing remains but to award 
the judicial consequence which the law attaches to 
such success. The award of this judicial consequence 
is called the judgment^ and is the province of the 
judges of the court. 

1 See the form of the issue, 3 Chit. Pi. 579, 7th ed. 

2 Co. Litt. 117 b. Br. Trials, pi. 40. 9 Rep. 31. 
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The nature of the judgment varies according to the 
nature of the action, the plea, the issue, and the man- 
ner and result of the decision. 

It shall be first supposed that the issue is decided 
for the plaintiff. 

When the defendant fails to appear, or, having ap- 
peared, neglects to take the requisite steps, on his 
part, in the proceedings of a case, the only mode, in 
our practice, of procuring a judgment against him, is 
by causing him to be defatdted. If he do not appear, 
he is defaulted of course, at the calling of the docket ; 
but if, after having appeared, he do not regularly pro- 
ceed in the cause, he may be defaulted, on motion of 
the plaintiff. 

When a defendant, upon whom a writ has been 
regularly served, is defaulted, judgment will be en- 
tered for the plaintiff of course.^ And this judgment, 
in our practice, is final, and not interlocutory in its 
nature, as in England. It is so considered there, 
because a final judgment is not rendered until the 
damages have been assessed. But with us, upon de- 
fault, judgment is rendered generally for the plaintiff, 
either on some day in the term, upon motion, or of 
course, on the last day, and the subsequent assessment 
of the damages — which may be made by the court, 
where there is any rule by which they may be ascer- 
tained, or, on motion of the plaintiff, by a jury — 
relates back to and forms a part of the original judg- 
ment. 

If, after appearance, the defendant neither pleads 
nor demurs ; or if, after plea, he fails to maintain his 
pleading till issue joined, by rejoinder, rebutter &c., 

^ Coolidge V. Carey, 14 Mass. 116. 
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judgment will be given against him for want of plea, 
which is called judgment by nil dicit. By the well- 
settled rules of pleading at common law, if a defend- 
ant failed by his plea to answer the whole of the 
substantial allegations in any one count, or entirely 
omitted to plead to any count in the declaration, the 
plaintiff had a right to take judgment as to so much 
of the declaration as was not covered by the plea, as 
upon a nil dicit.^ 

Again, instead of a plea, the defendant may choose 
to confess the action ; or, after pleading, he may, at 
any time before trial, both confess the action and 
withdraw his plea or other allegations ; and the 
^judgment against him in these two cases is called a 
judgment by cor^ession^ or by confession relict& veri- 
ficatione.^ 

On the other hand, judgment may be given against 
the plaintiff for not declaring, or replying &c. ; and 
these are called judgments of rwn proa.^ from non 
prosequitur. So, if he chooses, at any stage of the 
action, after appearance and before judgment, to say 
that he " will not further prosecute his suit," ^ or that 
he " withdraws his suit," or, in case of plea in abate- 
ment, prays that his " writ may be quashed," that he 

1 1 Wms. Saund. 28 6. Dwight u. Holbrook, 1 Allen, 660. Case v, 
Ladd. 2 Allen, 180. Hogan v. Ross, 13 How. 173, 182. Aurora City 
V. West, 7 Wall. 82, 91. Parker v. Parker, 17 Pick. 236. 

3 The various modes of confessing judgment in use in the English 
practice, as by cognovit, warrant of attorney, non sum informatus 
&c., are not known with us. They are merged in the simple mode of 
defaulting. 

3 It is said in March on Arbitraments, 215, that a nonsuit ** is but 
like the blowing out of a candle, which a man, at his own pleasure, 
lights again." Quoted by Metcalf, J., in Clapp v. Thomas, 5 Allen, 
159. 
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may resort to a better one, there is judgment against 
him of nonsuit^ 

Again, judgment of nonsuit^ may pass against the 
plaintiff ; which happens, when, upon a trial by jury, 
the judge is of opinion that the evidence offered by 
the plaintiff in support of his case is insufficient to 
establish it. In this case no verdict is given ; but 
judgment of nonsuit passes against the plaintiff. So 
if, after issue is joined, the plaintiff neglects to bring 
such issue on to be tried in due time, as limited by 
the course and practice of the court in the particular 
case, judgment will also be given against him for this 
default. 

And the plaintiff may voluntarily become nonsuit, 
at any time before the jury deliver their verdict, un- 
less by so doing, injustice be done to the defendant.^ 

It should be observed, however, that a nonsuit is 
not regarded as a confession by the plaintiff that he 

^ The various modes by which a plaintiff may abandon his action, 
in the English practice, as by discontinuance, nolle prosequi, stet 
processus, retraxit, and cassetur billa vel breve, are not known here. 
They are merged in the nonsuit. 

It should be remarked that although in our practice dtscontinuance 
and nolle prosequi are thus merged in nonsuity when they go to the whole 
of the plaintiff's action, yet that a plaintiff may discontinue as to a part 
of his cause of action, and enter a noUe prosequi as to some of the de- 
fendants, without being nonsuited. 

2 The word nonsuit is derived from non sequitur, because on such 
occasions the plaintiff does not follow up his suit to its legitimate 
conclusion, but, when called upon, according to the ancient practice, 
to be present in court while the jury give the verdict, fails to make 
his appearance. 

3 Haskell v. Whitney, 12 Mass. 47, and note at p. 48, ed. Rand. 
Locke V, Wood, 16 Mass. 817. These cases are explained in Means 
V. Welles, 12 Met. 861, 362. Shaw r. Boland, 16 Gray, 671. WiUey r. 
Durgin, 118 Mass. 64. 
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has no cause of action ; for the judgment for the de- 
fendant is no bar to a second action for the same cause. 

If the issue which is decided for the plaintiff be an 
issue in laWy arising on a dilatory plea, as on demur- 
rer to a plea in abatement,^ or to a replication to a 
plea in abatement, the judgment is merely that the 
defendant answer over,^ which is called a judgment of 
respondeat ouster.^ The pleading is accordingly re 
sumed, and the action proceeds. 

In all other cases of demurrer, though the judg- 
ment, if for the plaintiff, is, strictly speaking, inter- 
locutory merely until the damages have been assessed, 
yet, in our practice, it is governed by the same rules 
as in the case of default, that is, judgment is rendered 
generally for the plaintiff, that he recover his debt 
or damages ; and the subsequent assessment of these 
damages, however made, refers back to and becomes 
part of the original judgment. 

Upon most judgments, whether upon issue or by 
default, it will be observed that it forms part of the 
adjudication, that the plaintiff or defendant recover 

^ To which a general demurrer operates as special. 

2 Bac. Ab. Pleas N. 4. 2 Chit Archb. Pract. 916, 12th ed. 

* With the exception of judgments of respondeat ouster orally 
delivered on pleas in abatement, few decisions in the form of judg- 
ments are to be found in the Year-Books. Upon a pleading being ob- 
jected to, the objection is discussed at the bar and on the bench. If 
the objector finds the inclination of the court to be against him, he 
takes or joins issue, or confesses and avoids ; if the objection appears 
to be favorably received, the malpleader amends toties quoties until, 
having rendered his pleading unexceptionable, he is in a situation to 
compel his adversary to take or join issue or to confess and avoid. 
The ultimate opinion of the court is shown by the course taken by 
the party against whom the opinion is perceived to be. 6 M. & G. 
773 note. 
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his costs of suit or defence ; which costs are taxed by 
an officer of the court at the time when the judgment 
is entered. 

The course of the action till the entry on record 
of the final judgment has now been described; but 
the reader will not have a complete view of the his- 
tory of a suit, without taking some notice of two other 
subsequent proceedings. These are the writ of execu- 
tion and the writ of error* 

Upon judgment, the successful party is, in general, 
entitled to execution^ to put in force the sentence that 
the law has given. For this purpose, he sues out a 
writ, addressed to the sheriff, commanding him, accord- 
ing to the nature of the case, either to give the plaintiff 
possession of the lands, or to enforce the delivery of 
the chattel which was the subject of the action, or 
to levy for the plaintiff the moneys and costs recov- 
ered by the judgment ; or to levy for the defendant 
his costs ; and that, either upon the body of the oppo- 
site party, his lands, or goods, or, in some cases, upon 
his body, lands, and goods ; — the extent and manner 
of the execution directed always depending upon the 
nature of the judgment. Like the judgment, writs of 
execution are supposed to be actually awarded by the 
judges in court ; but no such award is in general 
actually made. The successful party, after final judg- 
ment is entered, sues out of the clerk's office a writ of 
execution, in the form to which he conceives he is 
entitled upon such judgment ; and he does this (of 
course) upon peril that if he takes a wrong execution, 
the proceeding will be illegal and void, and the opposite 
party entitled to redress. 
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After final judgment is entered, the unsuccessful 
party may brin^ a writ of error; and iiiis, if obtained 
and allowed, and if notice of the allowance be served 
before execution, suspends (generally speaking) the 
latter proceeding, till the former is determined.^ 

A writ of error is a writ issuing from an appellate 
court directed to the judges of the court in which judg- 
ment was given, and commanding them, in some cases, 
themselves to examine the record ; in others, to send it 
to another court of appellate jurisdiction to be exam- 
ined, in order that some alleged error in the proceed- 
ings maybe corrected. The first fonnof writ— called 
a writ of error coram nobis, or vobis^ — is where the 
alleged error consists of matter oifact; the second, — 
caUed a writ of error generally, -where it consists of 
matter of law. 

When a writ of error is obtained, the whole pro- 
ceedings to final judgment inclusive are subject to 
revision by the appellate court ; and the object of the' 
writ of error is to reverse the judgment, for some error 
of fact or law that is supposed to exist in the record. 
It will be proper here to explain in what such error 
may consist. 

Where an {%m,e in fact has been decided, there is (as 
formerly observed) no appeal from its decision except 
in the way of motion for new trial; and its being 

^ At common law a writ of error, though duly allowed and served, 
does not operate as a supersedeas, so far as to supersede a levy of 
execution which had been beg^n before the allowance of the writ of 
error. Boyle v. Zacharie, 6 Peters, 659. Blanchard v, Myers, 9 Johns. 
66. Bryan v. Bates, 12 Allen, 207. Kendall v, Wilkinson, 4 E. & B. 
688. 

3 As to these terms see 2 Tidd, 1191, 8th ed. United States r. 
Plumer, 8 Clifford, 68, 59. 
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wrongly decided is not error^ in the technical sense of 
that term. So, if a matter of fact should exist, which 
was not brought into issue, but which, if brought into 
issue, would have led to a different judgment, the 
existence of such fact does not, after judgment, 
amount to error in the proceedings. For example, 
if the defendant has a release, but does not plead 
it in bar, its existence cannot, after judgment, on the 
ground of error or otherwise, in any manner be brought 
forward.^ 

But there are certain facts, which affect the validity 
and regularity of the legal proceeding itself; such as 
the defendant's having, while under age^ appeared 
in the suit by attorney^ and not by guardian ;^ or the 

1 In Chitty's Archbold, 578, 12th ed., it w said that the plaintiff in 
error '' shall not assign that for error which lie might have pleaded 
in abatement or in bar of the action, as a release or the like, or which 
was cured by the appearance of the party below ; " and in 2 Wms. 
Saunders, 101 to, 101 x, 6th ed., the authorities are collected, and it it 
laid down as a general rule that nothing can be assigned for error that 
contradicts the record, or that is aided by appearance, or that is not 
taken advantage of in due time. Judgment of Willes, J., in Metro- 
politen Ry. Co. v. Wilson, L. R. 6 C. P. 881. 

3 Castledine v. Mundy, 4 B. & Adol. 90 ; 1 N. & M. 635. Marshall 
V. Jackson, 4 E. & B. 669 note. But an objection alleging as error an 
irregularity in the trial in consequence of an omission to summon tlie 
proper number of jurors, is not available as a ground of error in fact, 
because it contradicts the record. Irwin v. Grey, 19 C. B. N. S. 585 ; 
L. R. 1 C. P. 171 ; L. R. 2 H. L. 20. '< In this oase it was pointed out 
that it was better not to extend the number of cases in wliich matters 
might be assigned as errors in fact, but to leave such matters as much 
as possible to be dealt with by the court in the exercise of its sum- 
mary jurisdiction, to prevent abuse of its process, inasmuch as by tlie 
former mode of proceeding the court is bound by a rigid rule of law 
to reverse the judgement if there be error, even although it may be 
doing injustice by so doing." Ter Willes, J., in Metropolitan Ry. Co. 
V, WiUon, L. R. 6 C. P. 881 ; 40 L. J. C. P. 211. 
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plaintiff's or defendant's having been a married woman 
when the suit was comndenced.^ Such facts as these, 
however late discovered and alleged, are errors infact^ 
and suiBcient to reverse the judgment upon writ of 
error. In all such cases, the proceedings in error are 
properly taken in the court in which the original 
judgment was pronounced, and the writ of error coram 
nobis applies: ''because the error in fact is not the 
error of the judges, and reversing it is not reversing 
their own judgment." ^ 

But the most frequent case of error is when, upon 
the face of the record, the judges appear to have com- 
mitted a mistake in law. This may be, by having 
wrongly decided an issue in law brought before them 
by demurrer ; but it may also happen in other ways. 
As formerly stated, the judgment will, in general, 
follow success in the issue. It is, however, a principle 
necessary to be understood, in order to have a right 
apprehension of the nature of proceedings in error, 
that the judges are, in contemplation of law, bound, 
before in any case they give judgment, to examine the 
whole record; and then to adjudge either for the 
plaintiff or defendant, according to the legal right, 
as it may on the whole appear, — notwithstanding, or 
without regard to, the issue in law, or fact, that may 
have been raised and decided between the parties ; 
and this, because the pleader may from misappre- 
hension have passed by a material question of law, 

^ King V. Jones, 2 Ld. Raym. 1526. Dick v. Tolhausen, 4 H. & N. 
695. Per Montague Smith, J., in Metropolitan By. Co. v. Wilson, 40 
L. J. C. P. 212. 

a 2 Tidd, 1186, 9th ed. 
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without taking issue upon it. Therefore, whenever, 
upon examination of the whole record^ right appears, on 
the whole, not to haye been done, and judgment 
appears to have been given for one of the parties 
when it should have been given for the other, this 
will be error in law} And it will be equally error, 
whether the question was raised on demurrer^ — or 
the issue was an issue mfaet^ — or there was no iBBvs; 
judgment having been taken by default, confession 
&c. So, on the same principle, there will be error in 
law, if judgment has been entered in a wrong form 
inappropriate to the case. 

But, on the other hand, nothing will be error in law 
that does not appear on the face of the record; for 
matters not so appearing are not supposed to have 
entered into the consideration of the judges.^ Upon 
error in law^ the remedy is not by writ of error coram 
nobis (for that would be merely to make the same 
judges reconsider their own judgment) ; but by a 
writ of error, requiring the record to be sent into the 
other court of appellate jurisdiction, that the error 
may be there corrected, — and called a writ of error 
generally. 

With respect to the writ of error of this latter de- 
scription, it is further to be observed that it cannot 
be supported, unless the error in law be of a suhstan- 
tial kind. For as, by the effect of the statutes of 
amendments and jeofails, errors of mere form are no 
ground for arresting the judgment, so, by the effect 
of the same statutes, such objections are now insuffi- 
cient to found a writ of error, though at common law 
the case was otherwise. 

1 Brace t;. Wait, 1 M. & G. 1 ; 1 Scott N. R. 81. ^ > 2 Inst 426. 

7 
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By what course of proceeding the error in the rec- 
ord is discussed and corrected in the appellate juris- 
diction, and the judgment reversed or affirmed, it is 
not material to the purpose of the present treatise to 
explain. The reader who wishes for information on 
that subject may be referred generally to the various 
books of practice, and to the statutes and rules of 
court by which the whole course of proceeding upon 
Error is regulated. 
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CHAPTER III. 

THE PRINCIPAL RULES OF PLEADING. 

The account of tlip course of an action being now 
concluded, and a view thus obtained of the general 
form and manner of pleading, and its connection with 
other parts of the suit, it is next proposed to investi- 
gate its principal or fundamental rules, and to explain 
their scope and tendency as parts of an entire systeni. 

The manner of allegation in the courts of England 
may be said to have been first methodically formed, 
and cultivated as a science, in the reign of Edward I. 
From this time, the judges began systematically to pre- 
scribe and enforce certain rules of statement, of which 
some had been established at periods considerably more 
remote, and others apparently were then, from time 
to time, first introduced. None of them seem to have 
been originally of legislative enactment, or to have 
had any authority, except usage or judicial regula- 
tion ; but by degrees they acquired the character of 
fixed and positive institutions, and grew up into an 
entire and connected system of pleading. This sys- 
tem (which, notwithstanding the alterations it has 
from time to time undergone, still preserves its essen- 
tial characteristics) appears to have been originally 
devised with a v^ew to certain objects or results, — 
which it will be necessary to the right apprehension 
of the subject of this chapter here to explain. 
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The pleadings (as appears in the preceding chap- 
ter) are so conducted as always to evolve some ques- 
tion, either of fact or law, disputed between the parties, 
and mutually proposed and accepted by them as the 
subject for decision ; and the question so produced is 
called the issue. 

As the object of all pleading or judicial allegation 
is to ascertain the subject for decision, so the main 
object of that system of pleading established in the 
common law of England is to ascertain it by the pro- 
duction of an issue. And this appears to be peculiar 
to that system. The term " issue ^' occurs as early as 
the commencement of the Year-Books, viz. in the first 
year of Edw. II. ; ^ and from the same period, at 
least, if not an earlier one, the production of the issue 
has been not only the constant efiEect, but the pro- 
fessed aim and object of pleading. 

It ,was not, however, the only object. It was found 
that though the parties should arrive at an issue, that 
is, at some point affirmed on one side and denied on 
the other, and mutually proposed and accepted by 
them as the subject for decision, it might yet happen 
that the point was immaterial; that is, unfit to decide 
the action. This, of course, rendered the issue use- 
less. When it occurred, the proper remedy, as in the 
practice of the present day, was a repleader. But it 
was also naturally an object to avoid its occurrence, 
and so to direct the pleadings as to secure the produc- 
tion not only of an issue, but a material one. 

Again, it is in the nature of many controversies to 
admit of more than one question fit to decide the ac- 
tion ; or, in other words, actions often tend to more 

1 Year-Book, 1 Edw. II. 14. 
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than one material issue. This may happen, in the 
first place, in causes which involve several distinct 
claims. Thus,, if, an action be brought, founded on 
two separate demands^ — for example, two bonds exe- 
cuted by the defendant in- favor of the plaintiff, — 
the issue may arise, as to ^hej-b? ^hem, whether it be 
not discharged by a subsequeiyt release ; as to the 
other, whether it were not executed undeJ*- duress of 
imprisonment — which would make it voidaVle in 
law. So, there may be more than one material "^issne^^ 
in causes which involve only a si7igle claim. Thus, in 
an action brought upon one bond only, two issues of 
the same kind may arise, viz. whether it were not 
executed under duress of imprisonment, or whether, 
at any rate, it were not, after its execution, released 
by the plaintiff. In the case of several claims, justice 
clearly requires that if the cause tend to several issues 
distinctly applicable to each, these several issues should 
all be raised and decided ; for otherwise there would 
*be no determination of the whole matters in demand. 
But in the case of a single claim, the same considera- 
tion does not apply ; for the decision of any one mate- 
rial issue arising upon it will be sufficient to dispose 
of the entire claim. Thus, in the first example given, 
the finding that one bond was released, or that it was 
not released, would leave the demand on the other 
wholly untouched.. On the other hand, in the second 
example, if the party be put to his election, either to 
rely on the fact of the execution under duress, or on 
the release, either of the questions which he so elects 
will lead to an issue sufficient to decide the whole 
claim. While several issues, therefore, must of neces- 
sity be allowed in respect of several sul^ects of suit^ 
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the allowance of more than one issue in respect of 
each subject of suit is, in some degree, a question of 
expediency. Those who founded the. system of plead-* 
ing took the course of not allo^v'^^g inore than one ; 
and the motives which ^d 'to; this course are suffi- 
ciently obvious. In :*ttiO&(5 remote times, when the 
contention was ccto'du^pted orally, it was an object of 
superipc-'injpoVtailce to simplify and abbreviate the 
motho^bf^itas much as possible ; and it was in this 
\ •. ."•view? "ho doubt, that it was found expedient to estab- 
'•, • lish the principle of confining the pleaders to a single 
issue in respect of each single claim ; — allowing, 
at the same time, from necessity, of several issues, 
when each related to a distinct subject of demand. 
But whatever the reason, it is clear that, in point of 
fact, this principle was very early recognized in plead- 
ing, and that the issue was required not only to be 
material^ but single. 

There was still another quality essential to the 
issue, — that of certainty. This word is technically 
used in pleading, in the two different senses of dis- 
tinctness and particularity. It is here employed in 
the latter sense only ; and when it is said that the 
issue must be certain^ the meaning is, that it must be 
particular or specific^ as opposed to undue generality. 

On the whole, then, it is conceived that the chief 
objects of the system of pleading are these — that the 
parties he brought to issue^ and that the issue so pro- 
duced be material^ single and certain in its quality. 
In addition to these, however, the system pursues 
those general objects which every enlightened plan 
of judicature professes to regard, — the avoidance of 
obscurity and confusion^ of prolixity and delay. It 
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18 proposed in this chapter to collect and inyestigate 
all the rules of pleadmg, and in so doing to subject 
them to a general distribution answering to the sev- 
eral objects above set forth. This distribution will 
be as follows : — 

I. Of rules which tend simply to the production of 
an issue. 

II. Of rules which tend to secure the materiality 
of the issue. 

III. Of rules which tend to produce singleness or 
unity in the issue. 

IV. Of rules which tend to produce certainty or 
particularity in the issue. 

V. Of rules which tend to prevent obscurity and 
confusion in pleading. ^ 

VI. Of rules which tend to prevent prolixity and 
delay in pleading. 

VII. Of certain miscellaneous rules. 

The discussion of these principal rules will inci- 
dentally involve the consideration of many other rules 
and principles, of a kind subordinate to the first, but 
extensive, nevertheless, and important in their appli- 
cation; and thus will be laid before the reader an 
entire, though general, view of the whole system of 
pleading, and of the relations which connect its differ- 
ent parts with each other. 
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SECTION L 

RULES WHICH TEND SIMPLY TO THE PRODUCTION OF AK ISSUE. 

Upon examination of the process or system of alle- 
gation by which the parties are brought to issue, as 
that process is described in the second chapter, it Will 
be found to resolve itself into the following funda- 
mental rules or principles : — 

First, that after the declaration, the parties must at 
each stage demur, or plead by way of traverse, or by 
way of confession and avoidance. 

Secondly, that upon a traverse, issue must be ten- 
dered.^ 

Lastly, that the issue, when well tendered, must be 
accepted. 

Either, by virtue of the first rule, a demurrer takes 
place, which ia a tender of an issue in law ; or, by the 
joint operation of the two first, the tender of an issue 
in fact ; and then, by the last of these rules, the issue 
so tendered, whether in fact or in law, is accepted, 
and becomes finally complete. It is by these rules, 
therefore, that the production of an issue is effected ; 
and these will consequently form the subject of this 
section. 

RULE I. 

After the declaration, the parties must at each stage 
demur, or plead by T^vay of traverse, or by T^vay of 
confession and avoidance. 

This rule has two branches : — 

1. The party must demur^ or plead. One or other 

^ A demurrer necessarily implies a tender of issue. 
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of these courses he is bound to take^ (while he means 
to maintain his action or defence) until issue be ten- 
dered. If he does neither, but confesses the right of 
the adverse party, or says nothing, the court imme- 
diately gives judgment for his adversary. 

2. If the party pleads^ it must either be by way of 
traverse^ or of confession and avoidance. If his plead* 
ing amount to neither of these modes of answer, it is 
open to demurrer on that ground.^ 

Such is the effect of this rule, generally and briefly 
considered. But for its complete illustration, it will 
be necessary to enter much more deeply into the sub- 
ject, and to consider at large the doctrines that relate 
both to demurrers and to pleadings. 

Demurrer. 

Under this head it is intended to treat, — 1. Of the 
nature and properties of a demurrer ; 2. Of the effect 
of passing a fault by, without demurrer, and pleading 
over; 8. Of the considerations which determine the 
pleader in his election to demur or plead. 

1. The nature and properties of a demurrer. 

A demurrer may be for insuflBiciency either in sub- 
stance^ or in form; that is, it may be either on the 
ground that the case shown by the opposite party is 
essentially insufficient, or on the ground that it is 
stated in an inartificial manner ; for ^^ the law requires 
in every plea" (and the observation equally applies 

1 Bajley v. Baker, 1 Dowl. N. S. 891. 

^ Est common erudition que le defendant en son respons et bane 
doit ou traverser ou confessor et avoider. "Dyer, 66 b, 171 b. 



106 PLEADING IN CIVIL ACTIONS. 

to all other pleadings) ^Hwo things, — the one, that 
it be in matter sufficient; the other, that it be de* 
duced and expressed according to the forms of law ; 
and if either the one or the other of these be wanting, 
it IS cause of demurrer."^ And we may here take 
occasion to remark, that a violation of any of the rules 
of pleading that will be hereafter stated, is, in gen- 
eral, ground for demurrer; and such fault occasionally 
amounts to matter of stibstance^ but usually to matter 
of form only. 

A demurrer, as in its nature, so also in its form, is 
of two kinds : it is either general or special. A gen- 
eral demurrer excepts to the sufficiency in general 
terms, without showing specifically the nature of the 
objection ; a special demurrer adds to this, a specifica- 
tion of the particular ground of exception .^ Of both 
these forms, the reader has already had examples in 
the first chapter. A general demurrer is sufficient, 
where the objection is on matter of substance. A 
special demurrer is necessary where it turns on matter 
of form only ; that is, where, notwithstanding such 
objection, enough appears to entitle the opposite party 
to judgment as far as relates to the merits of the 
cause. For, by two statutes, 27 Eliz. ch. 5, and 4 
Anne, ch. 16, passed with a view to the discouragement 
of merely formal objections, it is provided, in nearly 
the same terms, that the judges "shall give judgment 
according as the very right of the cause and matter in 
law shall appear unto them, without regarding any 
imperfection, omission, defect, or want of form, except 



1 Per Lord Hobart in Colt v. Coventry, Hob. 164. 
> Co. Litt. 72 a. Bac. Ab. Pleas N. 5. 
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those only which the party demurring shall specially 
and particularly set down and express, together with 
his demurrer, as causes of the same;" the latter 
statute adding this proviso, '^so as sufficient matter 
appear in the said pleadings, upon which the court 
may give judgment according to the very right of the 
cause." Since these statutes, therefore, no mere mat- 
ter of form can bo objected on a general demurrer ; 
but the demurrer must be in the special form, and the 
objection specifically stated. 

But, on the other hand, it is to be observed that, 
under a special demurrer, the party may, on the argu- 
ment, not only take advantage of the particular faults 
which his demurrer specifies, but also of all such 
objections in substance, or regarding " the very right 
of the cause," (as the statutes express it,) as do not 
require, under those statutes, to be particularly set 
down.^ It follows, therefore, that unless the objection 
be clearly of this substantial kind, it is the safer 
course, in all cases, to demur specially .^ With respect 
to the degree of particularity, with which, under 
these statutes, the special demurrer must assign the 
ground of objection, it may be observed, that it is not 
sufficient to object, in general terms, that the pleading 
is " uncertain, defective, informal," or the like ; but it 
is necessary to show in what respect uncertain, de- 
fective, or informal,^ The concluding words, there- 
fore, in the example formerly given, "And also that 
the said declaration is, in other respects, uncertain, 

1 1 Chit. PI. 696, 16th Amer. ed. 
a Clue V. Baily, 1 Vent. 240. 

> 1 Wms. Saund. 387 6. Smith o. Clinch, 2 G. & D. 225; 2 Q. B. 
885. 
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informal, and insufficient," (though these, or some 
others of similar import, are usually added,) are in- 
operative and useless. 

With respect to the effect of a demurrer, it is, 
first, a rule, that a demurrer admits all such matters 
of fact as are sufficiently pleaded.^ The meaning of 
this rule is, that the party, having had his option 
whether to plead or demur^ shall be taken, in adopting 
the latter alternative, to admit that he has no ground 
for denial or traverse, which is one of the kinds of 
pleadinff. A demurrer is consequently an admission 
that the facts alleged are true ; and therefore the only 
question for the court is, whether, assuming such facts 
to be true, they sustain the case of the party by whom 
they are alleged. It will be observed, however, that 
the rule is laid down with this qualification, that the 
matter of fact be sufficiently pleaded. For, if it be not 
pleaded in a formal and sufficient manner, it is said 
that a demurrer in this case is no admission of the 
fact.2 But this is to be understood as subject to 
the alterations that have been introduced into the law 
of demurrer by the statutes already mentioned ; and 
therefore, if the demurrer be general^ instead of specialj 
it amounts, as it is said, to a confession, though the 
matter be informally pleaded.^ 

Again, it is a rule, that on demurrer y the court will 

^ Bac. Ab. Pleas N. 8. Com. Dig. Pleader Q. 6. Bullen and 
Leake Precedents, 820, 8d ed. A demurrer only admits facts which 
are correctly pleaded. It does not confess matter of law deduced by 
either party from the facts pleaded by him. Elworthy v. Sandford, 
8 H. & C. 835. Millard v. Baldwin, 3 Gray, 484, 486. 

2 Com. Dig. Pleader Q. 6. If a plea be bad in law a demurrer to 
it admits no fact alleged in it. Per Abbott, C. J., in Duncan v. 
Thwaites, 8 B. & C. 584. 

« 1 Wms. Saund. 387 6. 
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eansider the whole record^ and give judgment for the 
party who, on the whole, appears to be entitled to it.^ 
Thus, on demuiTcr to the replication, if the court 
think the replication bad, but perceive a substantial 
fault in the plea, they will give judgment, not for the 
defendant, but the plaintiff, provided the declaration 
be good; but if the declaration also be bad in sub- 
stance, then, upon the same principle, judgment would 
be given for the defendant.^ This rule belongs to the 
general principle stated in the first chapter, that when 
judgment is to be given, whether the issue be in law 
or fact,^ and whether the cause have proceeded to issue 
or not, the court is always bound to examine the whole 
record, and adjudge for the plaintiff or defendant 
according to the legal right, as it may on the whole 
appear. 

The rule is, however, subject to the following excep- 
tions : First, if the plaintiff demur to a plea in abater 
ment, and the court decide against the plea, they will 
give judgment of respondeat ouster, without regard to 
any defect in the declaration.* Secondly, though on 

1 Com. Dig. Pleader M. 1, M. 2. Per Willes, J., in Lockwood v, 
Nash, 18 C. B. 543. Bac. Ab. Pleas A. N. 3. 5 Rep. 29 a. Foster 
V. Jackson, Hob. 52 a. Anon. 2 Wils. 150. Le Bret v. Papillon, 4 
East, 502. This rule has no application where the defect is one of 

form and not of substance. Aurora City v. West, 7 Wall. 82. Rail- 
road Company v. Harris, 12 Wall. 65, 84; nor where the defects have 
been cured by pleading over or by verdict. Dignam v. Baily, L. li. 
6 Q. B. 64 ; 10 B. & S. 404, 906. 

2 Aurora City v. West, 7 Wall. 94. Thomas v. Heathom, 2 B. & C. 
477. Piggot*s Case, 5 Rep. 29 a. Bates v. Cort, 2 B. & C. 474. 

« Clearwater u. Meredith, 1 Wall. 26, 43. 

* Belasyse v. Hester, 2 Lutw. 1592. 1 Wms. Notes to Saund. 431, 
432. Unless where the plea, though in form pleaded in abatement, is 
in substance a plea in bar. Dundalk Railway Co. v. Tapster, 1 G. " 
& D. 657 J 1 Q. B. 667. 
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the whole record the right may appear to be with the 
plaintiff, the court will not adjudge in favor of such 
right, unless the plaintiff have himself put his action 
upon that ground. Thus, where, on a covenant to per- 
form an award, and not to prevent the arbitrators from 
making an award, the plaintiff declared in covenant, 
and assigned as a breach, that the defendant would not 
pay the sum awarded, and the defendant pleaded that, 
before the awai-d made, he revoked, by deed, the 
authority of the arbitrators, to which the plaintiff 
demurred, — the court held the plea good, as being a 
sufficient answer to the breach alleged^ and therefore 
gave judgment for the defendant ; although they also 
were of opinion that the matter stated in the plea 
would have entitled the plaintiff to maintain his 
action, if he had alleged, by way of breach, that the 
defendant prevented the arbitrators from making 
their award.^ Thirdly, if a demurrer to the declara- 
tion be too large (as it is called), that is, be pointed 
to all the counts of the declaration in a case where one 
of them only is defective, the court will give judgment 
for the plaintiff generally, notwithstanding the defec- 
tive count.2 Lastly, the court, in examining the whole 
record, to adjudge according to the apparent right, 

1 Marsh v, Bulteel, 6 B. & Aid. 507. See also Head v. Baldrej, 6 
A. & E. 459 ; 2 N. & P. 217. 

^ 1 Wms. Saund. 286, where the cases are collected. Ferguson r. 
Mitchell, 4 Dowl. 513 ; in the report of this case in 2 C. M. & R. 692 
there is an error in the judgment of Parke, B., which is corrected in 
Boydell v. Jones, 4 M. & W. 451. However, this doctrine has been 
not a little questioned. See the able and learned notes of the reporters 
in 1 M. & 6. 201, and 4 Dowl. 524, and the judgment of Parke, B., in 
Briscoe v. Hill, 10 M. & W. 740, 741, and Slade v. Hawlej, 13 M. & 
W. 756, 761. 
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will consider only the right in matter of %vh8tance; 
and not in respect of mere form^ such as should have 
been the subject of special demurrer. Thus, where 
the declaration was open to an objection of form, such 
as should have been brought forward by special 
demurrer — the plea bad in substance, and the de- 
fendant demurred to the replication — the court gave 
judgment for the plain tifiE in respect of the insufficiency 
of the plea, without regard to the formal defect in the 
declaration.^ 

2. Next Is to be considered, the effect of pleading over 

without demurrer. 

It has been shown that it is the effect of a demurrer 
to admit the truth of all matters of fact sufficiently 
pleaded on the other side ; but it cannot be said, d 
converso, that it is the effect of a pleading to admit 
the sufficiency in law of the facts adversely alleged. 
On the contrary, it has been seen that, upon a de- 
murrer arising at a subsequent stage of the pleading, 
the court will take into consideration, retrospectively, 
the sufficiency in law of matters to which an answer, 
in fact, had been given. And in the first chapter it 
was shown that even after an issue in fact, and verdict 
thereon, the court are bound to give judgment on the 
whole record, and therefore to examine the sufficiency 
in law of all allegations through the whole series of 
the pleadings ; and accordingly, that advantage n^ay 
be taken by either party of a legal insufficiency in the 
pleading on the other side, either by motion in arrest 
of judgment, or motion for judgment non obstante 

1 Humphreji v, Bethilj, 2 Vent. 222. 
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veredicto, or writ of error, according to the circum- 
stances of the case. 

It thus appears, then, that in many cases a party, 
though he has pleaded over without demurring, may, 
nevertheless, afterwards avail himself of an insuffi- 
ciency in the pleading of his adversary. But this is 
not universally true. For first, it is to be observed, 
that faults in the pleading are^ in same cases^ aided by 
pleading over.^ Thus, in an action of trespass, for tak- 
ing a hook, where the plaintiff omitted to aUege in the 
declaration that it was his hook, or even th^jb it was in 
in his possession, and the defendant pleaded a matter 
in confession and avoidance, justifying his taking the 
hook out of the plaintiff^ s hand, the court, on motion 
in arrest of judgment, held, that as the plea itself 
showed that the hook was in the possession of the 
plaintiff, the objection, which would otherwise have 
been fatal, was cured.^ And, with respect to all ob- 
jections of mere form, it is laid down as a general 
proposition that ^' If a man pleads over, he shall never 
take advantage of any slip committed in the pleading 
of the other side, which he could not take advantage 
of upon a general demurrer." ^ Though, on the other 
hand, it is a general rule, equally clear, that pleading 
over cannot supply a defect in matter of substance.^ 

1 Com. Dig. Pleader C. 85; E. 87. Co. Litt. 803 b. Drake v. Cor- 
deroy, Cro. Car. 288. Anon. 2 Salk. 619. Banks v. Angell, 7 A. & E. 
843. France ». White, 1 Scott N. R. 604 ; 1 M. & G. 781. Wilkinson 
V, Sharland, 10 Exch. 724. 

2 Brooke v. Brooke, 1 Sid. 184, cited Bac. Ab. Trespass, p. 608 ; 
8 M. & G. 971 ; and in Slack t;. Lyon, 9 Pick. 64, 65. 

» Per Holt, C. J., Anon. 2 Salk. 619. 

« Butt's Case, 7 Rep. 23. Clark v. Lazarus, 2 M. & G. 167 ; 2 Scott 
N. R. 891. Galloway v. Jackson, 8 Scott K. R. 758 ; 8 M. & G. 060. 
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Again, it is to be observed that faults in the plead- 
ing are^ in some caseSy aided by a verdict^ Thus, if 
the grant of a reversion, or any other hereditament 
which lies in grants and can only be conveyed by 
deed, be pleaded, such grant ought to have been 
alleged to have been made by deed; and if not so^f 
alleged, it will be ground of demurrer: but if tfe 
opposite party, instead of demurring, pleads over, and 
issue be taken upon the grant, and the jury finds that 
the grant was made, the verdict aids or cures the im- 
perfection in the pleading ; and it cannot be objected 
in arrest of judgment or by writ of error .2 The extent 
and principle of this rule, of aider by verdict^ has been 
thus explained: "Where a matter is so essentially 
necessary to be proved that, had it not been given 
in evidence, the jury could not have given such a ver- 
dict, there the want of stating that matter in express 
terms in a declaration, provided it contains terms suffi- 
ciently general to comprehend it in fair and reasonable 
intendment, will be cured by a verdict ; and where a 
general allegation must, in fair construction, so far 
require to be restricted that no judge and no jury 
could have properly treated it in an unrestrained 
sense, it may reasonably be presumed, after verdict, 
that it was so restrained at the trial." ^ 

In entire accordance with this, are the observations 
of Serjeant Williams: "Where there is any defect, 
imperfection, or omission in any pleading, whether in 

1 Com. Dig. Pleader C. 87. Spieres ». Parker, 1 T. R. 141. 

2 1 Wms. Saund. 228 a. 1 Wms. Notes to Saund. 263. 

> Jackson v, Pesked, 1 M. & S. 287. Davis v. Black, 1 Q. B. 912, 
per Patteson, J. ; 1 Q. & D. 440, 441. Judgment of Grove, J., in 
Regina v. Goldsmith, 12 Cox C. C. 48& 

8 
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substance or form, which would have been a fatal 
objection upon demurrer, yet if the issue joined be 
such as necessarily required, on the trial, proof of the 
facts so defectively or imperfectly stated or omitted, 
and without which it is not to be presumed that either 
the judge would direct the jury to give, or the jury 
would have given, the verdict, such defect, imperfec- 
tion, or omission is cured by the verdict."^ It is, 
however, only where such "fair and reasonable in- 
tendment" can be applied, that a verdict will cure the 
objection ; and therefore, if a necessary allegation be 
altogether omitted in the pleading, or if the pleading 
contain matter adverse to the right of the party by 
whom it is alleged, and so clearly expressed that no 
reasonable construction can alter its meaning, a ver- 
dict will not aid. Therefore, where the plaintiff 
brought an action of trespass on the case, as being 
entitled to the reversion of a certain yard and wall, 
to which the declaration stated a certain injury to 
have been committed, — but omitted to allege that 
the reversion was, in fact, prejudiced, or to show any 
grievance which, in its nature, would necessarily 
prejudice the reversion, — the court arrested the judg- 
ment, after a verdict had been given in favor of the 

1 1 Wms. Saund. 227, 228. 1 Wms. Notes to Saund. 260, 261. 
This rule thus laid down has been constantly cited and acted upon. 
Smith V. Keating, 6 C. B. 136. Kidgill v. Moor, 9 C. B. 864. Lyme 
Kegis V, Henley, 2 Clark & Finnelly. 353. Delaniere v. The Queen, 
L. R. 2 H. L. 419. Smith v. Cleveland, 6 Met. 332, 884. Dobson v. 
Campbell, 1 Sumner, 819, 826. Ward v, Bartholomew, 6 Pick. 409, 
418. Dignam v, Baily, L. R. 6 Q. B. 47, 54 ; 10 B. & S. 891, Exch. 
Cham. Heymann v. The Queen, L. R. 8 Q. B. 105. Regina v. As- 
pinwall, 2 Q. B. D. 48. Regina v. Goldsmith, L. R. 2 C. C. 74. 
Bradlaugh v. The Queen, 3 Q. B. D. 607. Heard Crim. PL ch. 86. 
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plaintiff, and held the fault to be one which the ver- 
dict could not cure.^ 

Lastly, it is to be observed, that at certain stages of 
the cause^ all objections of form are cured by the 
different statutes of jeofails and amendments; the 
cumulative effect of which is, to provide that neither 
after verdict, nor judgment by default, can the judg- 
ment be arrested or reversed by any objection of that 
kind. Thus, in an action of trespass, where the 
plaintifiE omits to allege in his declaration on what 
certain day the trespass was committed (which is a 
ground of demurrer), and the defendant, instead of 
demurring, pleads over to issue, and there is a verdict 
against him, the fault is cured by the statutes of 
jeofails;^ if not also by the mere effect of pleading 
over. So, in all cases where the objection is only that 
the plaintiff's title is defectively or informally stated, 
and defendant pleads over, it will be cured after ver- 
dict, by the statutes of jeofails, although it would be 
otherwise where the plaintiff's title appears to be 
defective in itself.*. 

3. It will now be useful to examine the considerations 
by which with reference to the state of the law, as 
above explained, the pleader ought to be governed, 
in determining whether to demur or to plead. 

He is first to consider whether the declaration, or 
other pleading opposed to bim, is suflScient in sub- 

1 Jackson v. Peeked, 1 M. & S. 234. 

2 3 Bl. Coram. 894. 1 Wms. Saund. 228 <?, where Serjeant Wtt- 
liams corrects a mistake in the passage in Blackstone's Commentaries. 

« 1 Wms. Saund. 228 c. Tebbutt v, Selbj, 6 A. & E. 786 ; 1 N. & 
P. 715. 
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stance and in form to put him to his answer. If 
suflScient in both, he has no course but to plead. On 
the other hand, if insufficient in either, he has ground 
for demurrer ; but whether he should demur or not, is 
a question of expediency, to be determined upon the 
following views. If the pleading be insufficient in 
form^ he is to consider whether it is worth while to 
take the objection, recollecting the indulgence which 
the law allows in the way of amendment, but also 
bearing in mind that the objection, if not taken, will 
be aided by pleading over, or, after pleading over, by 
the verdict, or by the statutes of amendments and 
jeofails. And if he chooses to demur, he must take 
care to demur specially, lest, upon general demurrer, 
he should be held excluded from the objection. On 
the other hand, supposing an insufficiency in substance^ 
he is to consider whether that insufficiency be in the 
case itself, or in the manner of statement; for, on the 
latter supposition, it might be removed by an amend- 
ment; and it may, therefore, not be worth while to 
demur^ And whether it be such as an amendment 
would remove or not, a further question will arise, 
whether it be not expedient to pass by the objection 
for the present, and plead over. For a party, by this 
means, often obtains the advantage of contesting with 
his adversary, in the first instance, by an issue in fact, 
and of afterwards urging the objection in law^ by 
motion in arrest of judgment or writ of error.^ This 

1 "When the matter in fact will clearly serve for your client, 
although your opinion is that the plaintiff hath no cause of action, 
yet take heed that you do not hazard the matter upon a demurrer, in 
which, upon the pleading and otherwise, more will perhaps arise than 
you thought of, — but first take advantage of the matters of fact, and 
leave matters in law, which always arise upon the matters in fact, ad 



THE PRINCIPAL RULES OF PLEADING. 117 

double aim, however, is not always advisable; for 
though none but formal objections are cured by the 
statutes of jeofails and amendments, there are some 
defects of substance as well as form, which are aided 
by pleading over, or by a verdict ; and therefore, un- 
less the fault be clearly of a kind not to be so aided, 
a demurrer is the only mode of objection that can be 
relied upon. The additional delay and expense of a 
trial is also sometimes a material reason for proceed- 
ing in the regular way by demurrer, and not waiting 
to move in arrest of judgment, or to bring a writ of 
error. 

When a pleading is clearly bad in substance it is 
generally advisable to demur to it, as the judgment 
upon the demurrer (except a judgment for the plain- 
tiff on a demurrer to a plea in abatement) will be 
final, and determine the cause, or the part of it to 
which the demurrer relates, in the simplest and 
cheapest manner ; and the demurrer will prevent the 
possibility of the defect being aided by pleading over 
or by verdict. 

Pleading over without reservation to a declaration 
adjudged good on demurrer is a waiver of the demur- 
rer.i And the same rule applies to the subsequent 
pleadings.2 

Utimurn ; and never at first demur in law, when, after trial of the 
matters in fact, the matters in law will be saved to you." Crom well's 
Case, 4 Hep. 14 a. Cited by North, C. J., in Bamardiston v. Soame, 
6 Howell State Trials, 1114. Cromwell's Case " was the first cause," 
Lord Coke says, *' that the author of this book, who was of counsel 
with the defendant, moved in the King's Bench ; " and after a very 
learned argument, he obtained the judgment of the court. 

1 Watkins ». United States, 9 Wall. 769. 

« Clearwater v. Meredith, 1 Wall. 42. Aurora City v. West, 7 
WaU. 82, 92. 
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Having now taken some yiew of the doctrine of 

demurrerSy the next subject for consideration will be, 

that of 

2. Pleadinga. 

Under this head it is proposed to examine, 1. The 
nature and properties of traverses; 2. The nature and 
properties of pleadings in confession and avoidance; 
3. The nature and properties of pleadings in general^ 
without reference to their quality, as being by way of 
traverse, or confession and avoidance. 

1. The nature and properties of traverses. 

Of traverses there are various kinds. The most 
ordinary kind is that which may be called a common 
traverse. This consists of a tender of issiie; that is, 
of a denial, accompanied by a formal offer of the 
point denied, for decision; and the denial that it 
makes is by way of express contradiction, in terms 
of the allegation traversed. Of this kind, examples 
have already been given in the first chapter. 

Upon referring to these, it will be found that they 
are all expressed in the negative. That, however, is 
not invariably the case with a common traverse ; for 
if opposed to a precedent negative allegation, it will, 
of course, be in the affirmative; as in the following 
example: — 

Plea. 

77ie Statute of Limitations, 

In Assumpsit. 

And the defendant, by his attorney, says, 

that he the defendant did not, at any time within six 
years next before the commencement of this suit. 
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promise in manner and form as the plaintiff has above 
alleged. And this the defendant is ready to verif j. 

Replication. 

And the plaintiff says, that the defendant did, 
within six years next before the commencement of 
this suit, promise in manner and form as he the plain- 
tiff has above alleged. And this he prays may be 
inquired of by the country. 

Besides this, the common kind, there is a class of 
traverses, which requires particular notice. In most 
of the usual actions, there is a fixed and appropriate 
form of plea for traversing the declaration, in cases 
where the defendant means to deny its whole alle- 
gations, or the principal fact on which it is founded. 
This form of plea or traverse has been usually denom- 
inated the general issue in that action ; and it appears 
to have been so called, because the issue that it ten- 
ders, involving the whole declaration, or the principal 
part of it, is of a more general and comprehensive 
kind than that usually tendered by a common trav- 
erse. From the examples of it that will be hereafter 
given, it will be found that, in point of form, it some- 
times differs from a common traverse ; for though, 
like that, it tenders issue^ yet, in several instances, it 
does not contradi^ct in terms of the allegation traversed, 
but in a more general form of expression.^ 

The first of these traverses that will be mentioned 
is called the plea of non est factum. It occurs in debt 

^ See in particular the general issues of non est factum and not 
guilty. 
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on bond or other specialty, and also in covenant, and 
is as follows : — 

And the defendant, by his attorney, says, that 

the said supposed writing obligatory [or " indenture," 
or " articles of agreement," according to the subject of 
the action] is not his deed; And of this he puts 
himself upon the country. 

Another of them is the plea of nil debet. It occurs 
in actions of debt on simple contract^ and its form is 
as follows : — 

And the defendant, by his attorney, says, 

that he does not owe the said sum of money, or any 
part thereof, in manner and form as in the declara- 
tion alleged. And of this he puts himself upon the 
country. 

Another of these traverses is called the plea of non 
detinet. It occurs in detinue, and is as follows : — 

And the defendant, by his attorney, says, that 

he does not detain the said goods and chattels [nor 
" deeds and writings," according to the subject of the 
action] , in the said declaration specified, or any part 
thereof, in manner and form as the plaintifiE has 
alleged. And of this the defendant puts himself 
upon the country. 

Another of them is called the plea of not guilty. It 
occurs in trespass and trespass on the case ex delicto, 
and is as follows : — 
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And the defendant, by his attorney, says, 

that he is not guilty of the said trespasses, [or, in 
trespass on the case, " the premises "], above laid to 
his charge, or any part thereof, in manner and form 
as the plaintiff has alleged. And of this the defend- 
ant puts himself^upon the country. . 

Another of these is called the plea of non assumpsit. 
It occurs in the action of assumpsit, and is as fol« 
lows : — 

And the defendant, by his attorney, says, 

that he did not promise and undertake, in manner 
and form as the plaintiff has alleged. And of this 
the defendant puts himself upon the country. 

There belongs also to the same class the plea of 
non cepit. It occurs in the action of replevin, and is 
as follows : — 

And the defendant, by his attorney, says, 

that he did not take the said cattle [or, " goods and 
chattels," according to the subject of the action], in 
the said declaration mentioned, or any of them, in 
manner and form as the plaintiff has. alleged. And 
of this the defendant puts himself upon the country. 

A very important effect attends the adoption of the 
general issue, viz. that by tendering the issue on the 
declaration, and thus closing the process of the plead- 
ing, at so early a stage, it throws out of use, wherever 
it occurs, a great many rules of pleading, applying 
exclusively to the remoter allegations. For it is evi- 
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dent that, when the issue is thus tendered in the plea, 
the whole doctrine relating to pleadings in confession 
and avoidance, replications, rejoinders &c. is super- 
seded. At the same time, the general issue is of very 
frequent occurrence in pleading ; and it has, there- 
fore, on the whole, the effect of narrowing, very con- 
siderably, the application of the greater and more 
subtle part of the science. 

The important character of this plea makes it ma- 
terial to explain distinctly in what cases it may and 
ought to be used ; and this is the more necessary, be- 
cause an allowed relaxation in the modem practice 
has, in some actions, given it an application more 
extensive than belongs to it in principle. To obtain 
a clear view of this subject, we must examine the 
language of the different general issues, in reference 
to the declarations which they respectively traverse. 

In debt on specialty^ and in covenant^ the general 
issue, non est factum, denies that the deed mentioned 
in the declaration is the deed of the defendant. Under 
this, the defendant at the trial may contend, either 
that he never executed such deed as alleged, or that it 
is absolutely void in law, — for example, on the ground 
that the alleged obligor or covenantor was at the time 
of execution a married woman, or a lunatic ; ^ or that 
since its execution, and before the commencement bf 
the suit, it has been erased or altered by the obligee 
or covenantee himself, or (if in a material point) by a 
stranger,^ But, if the defendant's case consist of any 

1 Com. Dig. Pleader 2 W. 18. Collins v. Blantem, 2 Wils. 847 ; 
S. C. 1 Smith L. C. 667, 7th Amer. ed. 

* Pigot's Case, 11 Rep. 26 b. The statement in the second resolu- 
tion of Pigot's Case, 11 Bep. at fol. 27 a, " if the obligee himself alters 
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thing but a denial of the execution of such deed as al- 
leged, or some fact showing its absolute invalidity, the 
plea of non est factum will be improper.^ And it is 
to be observed, that in point of pleading, a deed is on 
some grounds absolutely void in law, on others void^ 
able only. Thus, though it is void for the lunacy of 
the party who executes, his infancy makes it only 
voidable. And its execution under duress is also an 
objection of the latter kind.^ Now the rule is, that 
while matters which make a deed absolutely void may 
be given in evidence under non est factum, those which 
make it voidable only must be specially pleaded.^ 

the deed . . . although it is in words not material, yet the deed ii 
void/' is not law. Aldous v. Corn well, L. R. 8 Q. B. 673 ; 9 B. & S. 
607. Formerly it was holden that an immaterial alteration hy a party, 
or a material one hy a stranger, was fatal. But these principles were 
found to he inconsistent with reason and justice, and have heen ex- 
punged from t|ie law. Chessman t;. Whittemore, 23 Pick. 233. Adams 
V, Frye, 3 Met. 104. 2 Wms. Notes to Saund. 663. 2 Taylor Er. 
§ 1830, 7th ed. Miller v. Stewart, 9 Wheat. 718. Smith ». United 
States, 2 Wall. 282. Jackson v, Malin, 16 Johns. 297. Nichols r. 
Johnson, 10 Conn. 192. 

^ If the statement of the deed in the declaration materially varies 
from the tenor of the deed itself, the plea of non est factum will, of 
course, he as applicable as where no deed has been executed by the 
defendant — for, in either case, the deed, as alleged^ is not his. So, if 
the instrument was delivered as an escrow^ this is evidence under non 
est factum, because it shows the invalidity of the instrument as a 
deed. But it seems that its delivery as an escrow may be also spe- 
cially pleaded. Murray v. Stair, 2 B. & C. 82. 

2 Stephen PI. 192, 2d ed. The defence that the contract was pro- 
cured by duress must be specially pleaded, Whelpdale's Case, 6 Rep. 
119; and the plea must state some just cause of fear. Co. Litt. 
253 b. Duress consists in illegal imprisonment, Cumming v. Lice, 
11 Q. B. 112 ; Smith v. Monteith, 13 M. & W. 427; or threats calcu- 
lated to produce fear of loss of life, or of bodily harm. 2 List. 483. 

8 Com. Dig. Pleader 2 W. 18, 19. Edwards v. Brown, 1 C. & J. 
307. Stephen PI. 192. 2d ed. 



124 PLEADING IN CIVIL ACTIONS. 

And ifc seems that, in general, objections to the legal- 
ity of the consideration on which a deed was founded 
are referable to the latter class ; for it has been 
decided, that where the condition of a bond is in re- 
straint of matrimony, that ground of defence is not 
evidence under non est factum;^ and that where a 
bond is given to compound a felony, that is matter 
which must be specially pleaded.^ And it is a general 
rule that any illegality arising from the prohibition 
of an act of Parliament, as in the case of usury, or 
gaming, is matter for special plea, and is not evidence 
under non est factum ; ^ a rule apparently founded on 
the same principle, for its reason seems to be that 
the statute is always so construed as to make the in- 
strument not absolutely void, but voidable. by special 
plea.* 

If the general issue in debt on simple contract be 
now examined, its effect and application will be found 
to be much mol:e extensive. The declaration alleges 
that the defendant was indebted to the plaintiff, on 
some consideration, e. g. for goods sold and delivered. 
The general issue alleges " that he does not owe the 
sum of money " &c. Were the allegation merely that 
" the goods were not sold and delivered," it would, of 
course, be applicable to no case but that where the 
defendant means to deny the sale and delivery ; but, 

1 Colton r. Goodridge, 2 W. Bl. 1108. 3 Rep. 244, ed. 1826. Ed- 
wards V. Brown, 1 C. & J. 313. 

a Harmer v. Rowe, 2 Chit. Rep. 384 ; 2 Stark. N. P. C. 86. 3 Rep. 
244, ed. 1826. 

» Whelpdale*8 Case, 6 Rep. 119 a. 3 Rep. 244, ed. 1826. Phelpi 
V. Decker, 10 Mass. 274. 

-* Wlielpdale's Case, 6 Rep. 119 a. Edwards v Brown, 1 C. & J. 
812, 818. 
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as the allegation is that he does not owe, it is evident 
that the plea is adapted to any kind of defence that 
tends to deny an existing debt; and therefore, not 
only to a defence consisting in a denial of the sale and 
delivery, but to those of release^ aatisfactionj arbitra- 
ment^ and a multitude of others, to which a general 
issue of a narrower kind, for example, that of non est 
factum, would, in its appropriate actions, be inappli- 
cable. In short, there is hardly any matter of defence 
to an action of debt, to which the plea of nil debet may 
not be applied ; ^ because almost all defences resolve 
themselves into a denial of the debt. 

In detinue^ the declaration states that the defendant 
detains certain goods of the plainti£E ; the general issue 
alleges that he '^ does not detain the said goods in the 
said declaration specified " &c. This will apply either * 
to a case where the defendant means to deny that he 
detains tUe goods mentioned, or to a case where 
he means to deny that the goods so detained are 
the property of the plaintiff ; for, if they are not the 
plaintiff's property, then it is true that the defendant 
does not detain the goods specified in the declaration ; 
the only goods there specified being described as the 
goods of the plaintiff. 

In trespass^ the general issue, not guilty, evidently 
amounts to a denial of the trespasses alleged, and no 
more. Therefore, if in trespass for assault and battery, 
the case be that the defendant has not assaulted or 
beat the plaintiff, it will be proper that he should 
plead the general issue ; but, if his case be of any 
other description, the plea will be inapplicable. So, 

1 It is an improper plea to an action of debt on a specialty or deed. 
Sneed v. Wister, 8 Wheat. 690. 
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in trespass quare clausum fregit, or for taking the 
plaintiff's goods, if the defendant did not, in fact, 
break and enter the close in question, or take the 
goods, the general issue, " not guilty," will be proper. 
It will also be applicable if he did break and enter the 
close, but it was not in the possession of the plaintiff, 
or, not lawfully in his possession, as against the better 
title of the defendant.^ So it will be applicable, if he 
did take the goods, but they did not belong to the 
plaintiff. For, as the declaration alleges the trespass 
to have been committed on the close or goods of the 
plaintiff, the plea of not guilty involves a denial that 
the defendant broke and entered the close or goods of 
the plaintiff ; and is, therefore, a fit plea, if the defend- 
ant means to contend that the plaintiff had no posses- 
sion of the close, or property in the goods, sufficient 
to entitle him to call them his own. But, if the 
defence be of any other kind, the general issue will 
not apply. 

So far, all is consistent with the form and principle 
of these several pleas ; but, with respect to the two 
general issues that next follow, the case is somewhat 
different. 

First, with respect to that in assumpsit The dec- 
laration in this action states that the defendant, upon 
a certain consideration therein set forth, made a certain 
promise to the plaintiff. The general issue in this 
action states that the defendant '^ did not promise and 
undertake in manner and form" &c. This, at first 
sight, would appear to put in issue merely the fact of 
his having made a promise such as alleged. A much 
wider effect, however, belongs, in practice, to this 

1 Dodd V. Ejffio, 7 T. R. 864. 
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plea ; and was originally allowed (as it would appear) 
in reference to the following distinction. It has been 
already stated, in a former part of the work, that the 
law will always imply a promise, in consideration of 
an existing debt or liability ; and that the action 
of assumpsit may be consequently founded on a prom- 
ise either express or implied. When the promise relied 
upon was of the latter kind, and the defendant pleaded 
the general issue, the plaintiff's mode of maintaining 
the affirmative of this issue on the trial was, of course, 
by proving that debt or liability on which the implied 
promise would arise ; and in such case it was evi- 
dently reasonable that the defendant also should, 
under his plea denying the promise, be at liberty to 
show any circumstance by which the debt or liability 
was disproved ; such, for example, as performance, or 
a release. Accordingly, in actions on implied assump- 
sits, this effect was, on the principle here mentioned, al- 
lowed to the general issue. But it was at first allowed 
in the case of implied assumpsits only ; and, where an 
express promise was proved, the defendant, in con- 
formity with the language and strict principle of his 
plea, was permitted, under the general issue, only to 
contest the fact of the promise, or, at most, to show 
that, on the ground of some illegality, it was a promise 
void in law. This practice, however, was by relaxa- 
tion gradually applied to those on express promises 
also ; and at length, in all actions of assumpsit, with- 
out distinction, the defendant was, under the general 
issue, permitted not only to contend that no promise 
was made, or to show facts impeaching the validity 
of the promise, but (with some few exceptions^) to 

^ He cannot give in evidence a tender, bankruptcy of defendant, 
the Statute of Limitations, or a discharge under tlie insolvent act. 
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prove any matter of defence whatever, which tends 
to deny his debt or liability ; for example, a release 
or performance. And such is the present state of 
the practice. 

This is a great deviation from principle ; for it is to 
be observed that many of these matters of defence are 
such (in the case of express promise) as ought regu- 
larly to be pleaded in confession and avoidance. Thus, 
if the defendant be charged with an express promise, 
and his case be that, after making such promise, it was 
released or performed, this plainly confesses and avoids 
the declaration. To allow the defendant, therefore, to 
give this in evidence under the general issue, which 
is a plea by way of traverse, is to lose sight of the 
distinction between the two kinds of pleading. And 
even where the matters of defence thus admitted in 
evidence are not such as would have been pleadable 
by way of confession and avoidance, but are in the 
nature of a traverse of the declaration, yet they are 
almost always inconsistent with the form and language 
of the general issue in this action ; which (as has been 
seen) consists of a denial of the promise only, and 
purports to traverse no other part of the declaration. 
Thus, in an action which has become, of all others, 
the most frequent and general in its application, the 
science of pleading has been, in a great measure, super- 
seded by an innovation of practice, which enables the 
parties to come to issue upon the plea (the second step 
in the series of allegations), in a great variety of cases, 
which would formerly have led to much remoter or 
more specific issues. This important inroad on the 
ancient dominion of pleading has been effected for 
more than a century past, and was probably first 
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encouraged by the judges in consequence of a preva- 
lent opinion that the rules of this science were some* 
what more strict and subtle than is consistent with 
the objects of justice ; and that, as the general issue 
tended to abbreviate its process, and proportionably 
to emancipate the suitors from its restrictions, it was 
desirable to extend as much as possible the use and 
application of that plea. 

Next in order is the general issue, which belongs 
to the action of trespass on the case in general. The 
declaration in this action sets forth specifically the 
circumstances which form the subject of complaint. 
The general issue, not guilty, is a mere traverse, or 
denial of tie facts so alleged ; and therefore, on prin- 
ciple, should be applied only to cases in which the 
defence rests on such denial. But here a relaxation 
has taken place, similar to that which prevails in 
assumpsit; for, under the plea now in question, a 
defendant is permitted, not only to contest the truth 
of the declaration, but (with certain exceptions^) to 
prove any matter of defence, that tends to show that 
the plaintiff has no right of action, though such mat- 
ters be in confession and avoidance of the declaration ; 
as, for example, a release given, or satisfaction made. 
This latitude was no doubt originally allowed, in the 
same view that prompted the encouragement of the 
general issue in assumpsit. It is not, however, easy 
to conceive by what artifice of reasoning the relaxa- 

^ In an action for oral or written slander, he cannot give in 
evidence the truth of the charges, but must plead it specially ; nor 
retaking on fresh pursuit, in an action for escape ; nor in any action 
on the case, the Statute of Limitations. 1 Tidd, 702, 8th ed. 1 
Chit. PI. 487, 1st ed. 

9 
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tion was, in this case, held to be reconcilable with 
the principles of pleading, to which it stands in 
apparent variance ; and perhaps the truth is, that the 
practice in question was first applied to the general 
issue in trespass on the case in general, without re- 
gard to any principle beyond that of a forced analogy 
to the similar practice in trespass on the case in 
assumpsit. 

Thus, in assumpsit and trespass on the case in gen- 
, eral, the defendant is allowed, under the general issue, 
to give in evidence matters which do not fall within 
the strict principle of that plea, and, among these, 
matters in confession and avoidance. It is to be ob- 
served, however, with respect to matters of this latter 
description, that, though allowed, he is in no case 
obliged to take that course, but may still bring for- 
ward, by way of special plea in confession and avoid- 
ance, all such allegations as properly fall within the 
principle of such pleadings, that is, all which confess 
what is adversely alleged, but repel or obviate its 
legal effect. Thus the defendant may, in assumpsit 
and other actions of trespass on the case, plead a 
release, though it is also competent to him to rely 
upon it in evidence under the general issue.^ As 

1 Upon this principle the defendant may plead specially, not only 
a release, performance, payment, accord and satisfaction, or other 
matter in discharge ; but any matter also which tends to show the 
contract void or voidable in point of law, while it admits it to have 
been made in fact, such as infancy, lunacy, coverture, duress, usury, 
gaming, or the Statute of Frauds. All these, however, are admissible 
in evidence under the general issue. 

Whenever illegality appears, either by a declaration or any other 
pleading, a defendant may avail himself of it although he has not 
pleaded it. But tliat rule is subject to this qualification, which is in 
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this course is allowable, so there are reasons of con- 
venience which sometimes dictate its adoption;^ but 
the general issue, where capable of being applied, is 
much the more usual form of plea, and that which, 
from its generality, is commonly the most advan- 
tageous to the defendant. 

Lastly, the general issue, non cepit, in replevin, ap- 
plies to the case where the defendant has not, in fact, 
taken the cattle or goods, or where he did not take 
them, or have them, in the place mentioned in the 
declaration. For it will be observed that the declar 
ration alleges that the defendant '^ took certain cattle 
or goods of the plaintiff in a certain place called'* 
&c., and the general issue states that he did not take 
the said cattle or goods, "in manner and form as 
alleged ; " which involves a denial both of the taking, 
and of the place in which the taking was alleged to 
have been, — the place being a material point in this 
action. 

On the subject of the general issues, it remains 
only to remark, that other pleas are ordinarily dis- 
tinguished from them by the appellation of special 
pleas; and when resort is had to the latter kind, the 
party is said to plead specially, in opposition to plead- 

tmth part of the rule, that when it is intended to saj that the facts 
are not true» but colorable, it should be so alleged. Thus, a defend- 
ant is not bound to plead that a contract is ultra vires, if that appears 
upon tlie face of the declaration. Taylor v. Chichester & Midhurst 
Railwa}' Co. 4 H. & C. 409. 

1 The chief advantage of pleading specially, is, that it obliges the 
plaintiff to reply: in doing which, he is confined (as will be showo 
hereafter) to a single answer. This often puts him to great disad- 
Tantage ; for he may have several answers to the defendant's caaa^ 
and if the general issue be pleaded, may avail himself of alL 
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ing the general issue} So the issues produced upon 
special pleas,' as being usually more specific and par- 
ticular than those df not guilty &c., are sometimes 
described in the books as special issues^ by way of 
distinction from the others, which were called general 
issues;^ the latter term having been afterwards ap- 
plied, not only to the issues themselves, but to the 
pleas which tendered and produced them.^ 

The Traverse De Ix^orilL 

There is another species of traverse which varies 
from the common form, and which, though confined 
to particular actions, and to a particular stage of the 
pleading, is of frequent occurrence. It is the traverse 
De injuria su& propria absque tali causll ; or (as it is 
more compendiously called) the traverse De injuHd. 
It always tenders issue; but, on the other hand, differs 
(like many of the general issues) from the common 
form of a traverse, by denying in general and sum- 
mary terms, and not in the words of the allegation 
traversed. The following is an example : — 

^ These terms, it may be remarked, hare given rise to the popular 
denomination of the whole science to which this work relates; which, 
though properly described as that of pleadingf is generally known by 
the name of special pleading. Ante, p. 2 note. 

3 Co. Litt. 126 a. Heath Maxims, 68. Com. Dig. Pleader R. 2. 

' It is to be observed that by various statutable enactments (see 
particularly 21 Jac. I. ch. 12, § 6) made for the protection of magis- 
trates and officers of justice, persons of that description (or their 
assistants), if sued for acts done in the execution of their office, are 
in many cases empowered to plead the general issue, and give any 
special matter of defence in evidence. See also Curtis Life and 
Writings Vol. 2, p. 161. 
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Plea. 

Son (usavU demesne, 

Ik Trespass for Assault and Battert. 

And for a further plea in this behalf, the defendant 
says that the plaintiff, just before the said time, 
when &c., to wit, on the day and year aforesaid, with 
force and arms, made an assault upon him, the de- 
fendant, and would then have beaten and ill-treated 
him, the defendant, if he had not immediately de* 
fended himself against the plaintiff, wherefore the 
defendant did then defend himself against the plain- 
tiff, as he lawfully might, for the cause aforesaid; and 
in so doing did necessarily and unavoidably a little 
beat, wound and ill-treat the plaintiff; doing no un- 
necessary damage to the plaintiff on the occasion 
aforesaid. And so the defendant says, that if any 
hurt or damage then happened to the plaintiff, the 
same was occasioned by the said assault so made by 
the plaintiff on him, the defendant, and in the neces- 
sary defence of himself, the defendant, against the 
plaintiff; which are the supposed trespasses in the 
introductory part of this plea mentioned, and whereof 
the plaintiff has alleged. And this the defendant is 
ready to verify. 

Replication. 

And as to the said plea by the defendant last above 
pleaded, the plaintiff says, that the defendant at the 
said time when &c., cf his own wrong^ and without the 
cause in his said last-mentioned plea alleged^ commit- 
ted the said several trespasses in the introductory part 
of that plea mentioned, in manner and form as the 
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plaintiff has alleged; and this he prays may be in- 
quired of by the country. 

This species of traverse occurs in the replication in 
actions of trespass,^ trespass on the case ^ (including 
the species of assumpsit), and in the plea in bar in 
replevin,* but is not used in any other stage of the 
pleading. In these actions it is the proper form 
when the pleading to which it is an answer consists 
merely of matter of excuse of the alleged trespass,^ 
grievance,^ breach of contract,' or other cause of ac- 
tion. But if the pleading to be answered consists of 
or comprises matter of title,"^ or interest in the land* 
&c., the commandment of the plaintiff, or authority 
derived from him,® matter of record,^^ of discharge, 

1 Crogate's Case, 8 Rep. 67 a; S. C. 1 Smith L. C. 247, 7th Amer. 
ed. 

« O'Brien v. Saxon, 2 B. & C. 908. 

» Watson ». Wilks, 5 A. & E. 237. Reynolds v, Blackburn, 7 A. 
& E. 161. Isaac v. Farrar, 1 M. & W. 65. Griffin v. Yates, 2 Bing. 
N. C. 679. Basan v. Arnold, 6 M. & W. 659. Humphreys v. O'Con- 
nell, 7 M. & W. 370. Whitehead v. Walker, 9 M. & W. 506. Scott 
V. Chappelow, 2 Dowl. N. S. 78. Selby v. Bardons, 8 B. & Adol. 2 ; 
in error, 9 Bing. 756 ; 1 C. & M. 500. 

« Crogate's Case, 8 Rep. 67 a. Erskine v. Hohnbach, 14 Wall. 618. 

» O'Brien v, Saxon, 2 B. & C. 908. 

* See the cases cited, suprk, n. 8. 

7 Unless it be mere matter of inducement, Vivian v, Jenkin, 8 
A. E. 741. See also Bowler v. Nicholson, 12 A. & E. 841 ; 4 P. & D. 
16. 

8 Crogate's Case, 8 Rep. 67 a; S. C. 1 Smith L. C. 247, 7th Amer. 
ed. Hooker v. Nye, 1 C. M. & R. 258. Bardons v. Selby, 1 C. & M. 
500. Wliite V. Stubbs, 2 Saund. 294. Thompson v. Eastwood, 8 
Ezch. 69. 

9 Solly V. Neish, 2 C. M. & R. 855. Purchell v. Salter, 1 Q.B. 
197 ; 1 G. & D. 682. Bardons v. Selby, 1 C. & M. 509. 

w 8 Rep. 67 a. 
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satisfaction, or release,^ in any of these cases, the 
traverse De injurifi is generally improper ; ^ and the 
denial of any of these matters should be in the com- 
mon form, that is, in the words of the allegation 
traversed.^ 

Even in cases where the replication De injuria is 
admissible, we may remark that its adoption is not 
compulsory ; the pleader having his election to trav- 
erse in the common form.^ It also deserves notice, 
that in cases where this replication has been improp- 
erly adopted, instead of an ordinary traverse, the 
objection must be taken by way of special, and not of 
general demurrer.^ 

Special Traverse. 

There is still another species of traverse, which dif- 
fers from the common form, and which will require 
distinct notice. It is known by the denomination of 
a special traversed Though this relic of the subtle 
genius of the ancient pleaders has now fallen into 
comparative disuse, it is still of occasional occurrence J 

1 Crisp V. Griffiths, 2 C. M. & R. 169. Jones v. Senior, 4 M. & W. 
128. 

^ On the subject of De injuria consult generally Crogate's Case, 
8 Rep. 67 a. ; S. C. 1 Smith L. C. 247, 7tli Amer. ed. ; Erskine v, 
Hohnbach, 14 Wall. 614 ; 2 Wms. Saund. 294. Hannen v, Edes, 16 
Mass. 847 ; Cowper v. Garbett, 13 M. & W. 83. 

3 Stephen PI. 192, 5th ed. 

* Garten v. Robinson, 2 Dowl. N. S. 41. 

» Parker v. Riley, 8 M. & W. 280 ; 6 Dowl. 376. Curtis v. Head- 
fort, 6 Dowl. 496. 

^ It is also called a formal traverse; or a traverse with an absque 
hoc. 

7 Brogden v. Marriott, 2 Bing. N. C. 473. Cross Key Co. v. Raw- 
lings, 3 Bing. N. C. 71. Harrington v. Litchfield, 4 Bmg. N. C. 77. 
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Of the special traverse the following is an exam* 

pie: — 

Declaration. 

J^ Covencoitfor Nonpayment of Rent^ by the Heir of a Lessor 

against a Lessee. 

For that whereas one £. B. at the time of making 
the indenture hereinafter mentioned was seised in his 
demesne as of fee of and in the premises hereafter 
mentioned to be demised to the defendant. And be- 
ing so seised, he, the said E. B., in his lifetime, to 
wit, on the day of in the year of our Lord 

, by a certain indenture then made between 
the said E. B. of the one part, and the defendant of 
the other part (one part of which said indenture, ^ 
sealed with the seal of the defendant, the plaintifE now 
brings here into court, the date whereof is the day 
and year aforesaid), for the considerations therein 
mentioned, did demise, lease, set, and to farm let, 
unto the defendant, his executors, administrators and 
assigns, a certain messuage or dwelling-house, with the 
appurtenances, situate at , to have and to hold 

the same unto the defendant, his executors, adminis- 
trators and assigns, from the day of then 
last past, to the full end and term of years 
thence next ensuing and fully to be complete and 
ended, yielding and paying therefor yearly, and every 
year, to the said £. B., his heirs or assigns, the clear 
yearly rent or sum of dollars, payable quarterly, 
that is to say, on the day of &c. in each and 

Craven v. Sanderson, 4 A. & E. 666. King v. Bowen, 8 M. & W. 625. 
Fraser v. Welch, 8 M. & W. 629. Cole v. Cress well, 11 A. & E. 661. 
Beckham v. Knight, 1 M. & G. 738. Wilson v. Craven, 8 M. & W. 
584. 
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every year, in equal portions. And the defendant did 
thereby for himself, his executors, administrators and 
assigns, covenant, promise and agree, to and with the 
said E. B., his heirs and assigns, that he, the defend- 
ant, his executors, administrators or assigns, should 
and would well and truly pay, or cause to be paid, to 
the said £. B., his heirs or assigns, the said yearly 
rent or sum of dollars, at the several days and 

times aforesaid ; as by the said indenture, reference 
being thereunto had, will more fully appear. By vir- 
tue of which said demise, the defendant afterwards, 
to wit, on the day of in the year , 

entered into the said premises, and was thereof pos- 
sessed for the said term, the reversion thereof belonging 
to the said £. B. and his heirs. And the defendant, 
being so possessed, and the said E. B. being so seised of 
the said reversion in his demesne as of fee, he the said 
E. B. afterwards, to wit, on the day of in 

the vear aforesaid died so seised of the said reversion. 
After whose decease the said reversion descended to 
the plaintiff, as son and heir of the said E. B. ; whereby 
the plaintiff was seised of the reversion of the said 
demised premises in his demesne as of fee. And the 
plaintiff in fact says, that he, the plaintiff, being so 
seised, and the defendant being so possessed as afore- 
said, afterwards, and during the said term, to wit, on 
the day of in the year of our Lord , 

a large sum of money, to wit, the sum of dollars, 

of the rent aforesaid, for divers, to wit, years of 

the said term, then elapsed, became and was due and 
owing, and still is in arrear and unpaid to the plain- 
tiff, contrary to the form and effect of the said cove- 
nant in that behalf. And so the plaintiff in fact 
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says that the defendant (although often requested) 
has not kept his said covenant in that behalf, but has 
broken the same, and to keep the same has hitherto 
wholly refused and still refuses. To the damage of 
the plaintifiE &c. 

Plea. 

And the defendant, by , his attorney, says, 

that the said E. B. deceased, at the time of the mak- 
ing of the said indenture, was seised in his demesne, 
as of freehold for the term of his natural life, of and 
in the said demised premises, with the appurtenances, 
and continued so seised thereof until and at the time 
of his death ; and that after the making of the said 
indenture, and before the expiration of the said term, 
to wit, on the day of in the year of our 

Lord , the said E. B. died; whereupon the term 

created by the said indenture wholly ceased and deter- 
mined; Without this, that, after the making of the 
said indenture, the reversion of the sard demised 
premises belonged to the said E. B. and his heirs, in 
manner and form as the plaintiff has in his said 
declaration alleged. And this the defendant is really 
to verify. 

The substance of this plea is, that the father was 
seised for life only, and therefore that the term deter- 
mined at his death; which involves a denial of the 
allegation in the declaration, that the reversion be- 
longed to the father in fee. The defendant's course 
was, therefore, to traverse the declaration. But it 
will be observed that he does not traverse it in the 
common form. If the common traverse were adopted 
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in this case, the plea would be — " The defendant by 
, his attorney, says, that after the making of 
the said indenture, the said reversion of the said 
demised premises did not belong to the said £. B. and 
his heirs, in manner and form as the plaintiff has in 
his said declaration alleged. And of this the defend- 
ant puts himself upon the country." But instead of 
this simple denial, the defendant adopts a special 
traverse. This first sets forth the new affirmative 
matter, that E. B. was seised for life &c. ; — and then 
annexes to this the denial that the reversion belonged 
to him and his heirs, by that peculiar and barbarous 
formula, Without this, that ^c, concluding to the 
country. The affirmative part of the special traverse 
is called its inducement ;^ the negative part is called 
the absque hoc,^ — those being the Latin words for- 
merly used, and from which the modem expression 
without this is translated. The different parts and 
properties here noticed are all essential to a special 
traverse; which must always thus consist of an in- 
ducement, a denial, and a verification.^ 

The different kinds or forms of traverse having 
been now explained, it will be proper next to advert 
to certain principles which belong to traverses in 
general. 

The first of these that may be mentioned is that it 

1 Bac. Ab. Pleas H. 1. 

^ The denial, however, may be introdaced by other forms of ex- 
pression besides absque hoc. Et non will suffice. Bennet v. Filkins, 
1 Saund. 21. Walters v. Hodges, 2 Lutw. 1625. 

' The form, the effect, and the use and object of a special traverse 
are fully and clearly explained in Stephen PI. 19B-218, 6th ed. Per 
Lord Denman, C. J.> in Pearson v. Rogers, 9 A. & E. 809. 



140 PLEADING IN CIVIL ACTIONS. 

is the nature of a traverse, to deny the matter of fact 
in the adverse pleading, in the manner and form in 
which it is alleged, and therefore to put the opposite 
party to prove it to be true in manner and form, as 
well as in general effect. Accordingly, it has been 
shown in the second chapter, that he is often exposed 
at the trial to the danger of a variance^ for a slight 
deviation in his evidence from his allegation.^ This 
doctrine of variance we now perceive to be founded 
on the strict quality of the traverse here stated. On 
this subject of variance, or the degree of strictness 
with which, in different instances, the traverse puts 
the fact in issue, there are a great number of adjudged 
cases, involving much nicety of distinction; but it 
does not belong to this place to enter into it more 
fully, as it has been already sufi&ciently discussed in a 
preceding part of this work. The general principle 
is that which is here stated, that the traverse brings 
the fact into question, according to the manner and 
form in which it is alleged; and that the opposite 
party must consequently prove that in substance, at 
least, the allegation is accurately true. The existence 
of this principle is indicated by the wording of a trav- 
erse; which, when in the negative, generally denies 
the last pleading, modo et formfi., "in manner and 
form as alleged." ^ This will be found to be the case 
in all the preceding examples, except in the general 
issue non est factum, and the replication de injuri8L,T- 
which are almost the only negative traverses that are 

1 Hoar V. MiU, 4 M. & S. 470. Savage v. Smith, 2 W. Bl. 1101. 

' But notwithstanding the words modo et forrn^, it is enough to 
prove the substance of the allegation. Litt. Sec. 483. Harris v, Fer- 
rand, Hardr. 89. Carrick v. Blagrave, 1 B. & B. 536. 
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not pleaded modo et form&. These words, however, 
though usual, are said to be in no case strictly essen- 
tial, so as to render their omission cause of demurrer.^ 

It is naturally a consequence of the principle here 
mentioned, that great accuracy and preciaion in adapt- 
ing the allegation to the true state of the fact are 
observed in all well-drawn pleadings; the vigilance 
of the pleader being always directed to these qualities, 
in order to prevent any risk of variance or failure of 
proof at the trial, in the event of a traverse by the 
opposite party. 

Again, with respect to all traverses, it is laid down 
as a rule, that a traverse mitst not he taken upon matter 
of law,^ For a denial of the law involved in the pre- 
ceding pleading is, in other words, an exception to 
the suflBciency of that pleading in point of law ; and 
is, therefore, within the scope and proper province of 
a demurrer^ and not of a traverse. Thus, where to an 
action of trespass for fishing in the plaintiff's fishery, 
the defendant pleaded that the locus in quo was an 
arm of the sea, in which every subject of the realm 
had the liberty and privilege of free fishing, and the 
plaintiff, in his replication, traversed that, in the said 
arm of the sea, every subject of the realm had the 
liberty and privilege of free fishing, this was held to 
be a traverse of a mere inference of law^ and there- 
fore bad.3 So, where in an action on the case for 
improperly removing a wall, the plaintiff alleged, that 

* Com. Dig. Pleader G. 1. Nevil and^Cook's Case, 2 Leon. 6. 

* 1 Wms. Saund. 23; 1 Wms. Notes to Saund. 16. Hobson v, 
Middleton, 6 B. & C. 297 ; 9 D. & R. 249. Cane v. Chapman, 6 A. & 
E. 647. Dangerfleld v, Thomas, 9 A. & £. 292. Summers v. Ball, 8 
M. & W. 696. Cowan v, Braidwood, 1 M. & G. 882. 

* BichardsoD t;. Orford, 2 H. Bl. 182. 
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it was the defendant's duty to have taken proper pre- 
cautions in pulling it down, so as not to injure an 
adjoining vault of the plaintiff's ; and the defendant 
pleaded by way of traverse, that it was not his duty 
to have taken any precaution, this plea was considered 
as open to the same objection.^ 

Upon the same principle, if a matter be alleged in 
pleading, "by reason whereof" (virtute cujus) a cer- 
tain legal inference is drawn, — as that the plaintiff 
"became seised" &c., or the defendant "became 
liable" &c., — this virtute cujus is not traversable,^ 
because, if it be intended to question the facts from 
which the seisin or liability is deduced, the traverse 
should be applied to the facts, and to those only ; and, 
if the legal inference be doubted, the course is to 
demur. 

But, on the other hand, where an allegation is 
mixed of law and fact^ it may be traversed.® For 
example, in answer to an allegation, that a man was 
" taken out of prison by virtue of a certain writ of 
habeas corpus," it may be traversed that he was 
"taken out of prison by virtue of that writ."* 

Upon the same principle, traverse may be taken to 

1 Trower v, Chadwick, 3 Bing. N. C. 834. 

S Priddle and Napper's Case, 11 Rep. 10 b. Per Maule, J., in 
Brown w. Mallett, 6 C. B. 599. Seymour v. Maddox, 16 Q. B. 826. 
Koberts v. Great Western Railway Co. 4 C. B. N. S. 506. Button v. 
Powles, 2 B. & S. 174. 

» 1 Wms. Saund. 28. Grocers' Company v. Canterbury,/ 3 Wils. 
234. Lucas v. Nockells, 4 Bing. 729 ; 10 Bing. 158, in error. Hume 
V. Liversidge, 1 C. & M. 832. Avery ». Cheslyn, 3 A. & E. 75. Car- 
naby ». Welby, 8 A. & E. 872. Drewe ». Lainson, 3 P. & D. 253 ; 11 
A. & E. 538. Rutter v. Chapman, 8 M. & W. 1. Hewitt v. Macquire, 
7 £xch. 80. 

* Beal 9. Simpson, 1 Ld. Raym. 412 ; Treby, C. J. contrk. 
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a plea that certain persons were illegally associated to 
more than the number of six, as bankers, the plainti£E 
may well reply that they were not illegally associated 
modo et formS as alleged.^ 

It is also a rule that a traverse mvst not he taken 
upon matter not alleged,^ The meaning of this rule 
will be suflBciently explained by the following cases. 
A woman brought an action of debt on a deed, by 
which the defendant obliged himself to pay her 200Z. 
on demand, if he did not take her to wife ; and alleged 
in her declaration that, though she had tendered her- 
self to many the defendant, he refused and married 
another woman. The defendant pleaded that after 
making the deed he offered himself to marry the 
plaintiff, and she refused ; absque hoc, '' that he re- 
fused to take her for his wife before she had refused 
to take him for her husband." The court was of 
opinion that this traverse was bad; because there 
had been no allegation in the declaration, '^ that the 
defendant had refused before the plaintiff had re- 
fused;" and therefore the traverse went to deny 
what the plaintiff had not aflSrmed.^ The plea in 
this case ought to have been in cor\fe88ion and avoid- 
ance; stating merely the afiSirmative matter, that before 
the plaintiff offered the defendant offered, and that the 
plaintiff had refused him ; and omitting the absque 
hoc. 

Again, in an action of debt on bond against the de- 

1 Hansford v. Copeland, 1 Nev. & P. 671 ; 6 A. & E. 482. South 
Wales Co. v. Redmond, 10 C. B. N. S. 676. 

2 I'Wms. Saund. 312 e. Powers v. Cook, 1 Ld. Raym. 63. Trower 
V. Chad wick, 3 Bing. N. C. 384. Bishton v. Evans, 2 C. M. & R. 12. 
Worley v, Harrison, 3 A. & E. 669. Bird v. Holman, M. & W. 761. 

* Crosse r. Hunt, Carth. 99. 
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fendant, as executrix of J. S., she pleaded in abatement 
that J. S. died intestate, and that administration was 
granted to her. On demurrer, it was objected that 
she should have gone on to traverse, " that she med- 
dled as executrix before the administration granted ; " 
because, if she so meddled, she was properly charged 
as executrix, notwithstanding the subsequent grant of 
letters of administration. But the court held the plea 
good in that respect ; and Holt, C. J., said, ^' that if 
the defendant had taken such traverse, it had made 
her plea vicious ; for it is enough for her to show that 
the plaintiff's writ ought to abate ; which she has done 
in showing that she is chargeable only by another 
name. Then, as to the traverse, that she did not 
administer as executrix before the letters of admin- 
istration were granted, it would be to traverse what is 
not alleged in the plaintiff's declaration, which would 
be against a rule of law, that a man shall never traverse 
that which the plaintiff has not alleged in his declara- 
tion." 1 

There is, however, the following exception to this 
rule, viz. that a traverse may be taken upon matter 
which, though not expressly alleged, is necessarily im^ 
plied? Thus, in replevin for taking cattle, the 
defendant made cognizance* that A. was seised of 

1 Powers u. Cook, 1 Ld. Raym. 63; 1 Salk. 298. 

a 1 Wms. Saund. 812 d. Meriton v. Briggs, 1 Ld. Raym. 89. Edin- 
burgh & Leith Railway Co. v. Hebblewhite, 6 M. & W. 707. 

' The action of replevin differs from other actions in the names of 
the pleadings. If the defendant pleads some matter confessing the 
taking, but showing lawful title to do so, by way of distress, such 
pleading is not (as it would be in other actions) called a plea in bar, 
but an avowry, or a cognizance : the former term applying to the case 
where the defendant sets up right or title in himself ; the latter being 
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the close in question, and b j his command the defend- 
ant took the cattle damage feasant. The plaintiff 
pleaded in bar that he himself was seised of one-third 
part, and put in his cattle, absque hoc, that the said 
A. was sole seised. On demurrer, it was objected that 
this traverse was taken on matter not alleged, — the 
allegation being that A. was seised, not that A. was 
sole seised. But the court held that in the allegation 
of seisin that of sole seisin was necessarily implied ; 
and that whatever is necessarily implied is traversable 
as much as if it were expressed. Judgment for plain- 
tiff.^ The court, however, observed that, in this case, 
the plaintiff was not obliged to traverse the sole seisin ; 
and that the effect of merely traversing the seisin modo 
et formal, as alleged, would have been the same on the 
trial as that of traversing the sole seisin.^ 

Another rule relative to traverses (though of a more 
special and limited application than those hitherto , 
considered) is the following : that a party to a deed 
who traverses it must plead non est factum^ and should 
not plead that he did not grants did not demise &c.^ 
This rule seems to depend on the doctrine of estoppel. 

A man is sometimes precluded in law from alleging 
or denying a fact in consequence of his own previous 
act, allegation or denial to the contrary; and thispre- 

used when he alleges the right or title to be in another person, by 
whose command he acted. Com. Dig. Pleader 8 K. 18, 14. The 
answer to the avowrj or cognizance is called plea in bar; and then 
follow replication, rejoinder &c., th^ ordinary name of each pleading 
being thus postponed by one step. 

1 Gilbert v. Parker, 2 Salk. 629; 6 Mod. 168. 

« Stephen PL 226, 5th ed. 

* Robinson v, Corbett, I Lutw. 662. Taylor v. Needham, 2 Taunt 
278. 

10 
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elusion is called an estoppel.^ It may arise either from 
matter of record^ from the deed of the party, or from 
matter in pau^ that is, matter of fact,^ Thus, any 
allegation of fact, or any admission made in pleading 
(whether it be express, or implied from pleading over, 
without a traverse) will preclude the party from after- 
wards contesting the truth. of the matter so alleged or 
admitted upon the trial of the issue in which such 
pleading terminates. This is an estoppel by matter 
of record.^ As an instance of an estoppel by deed^ 
may be mentioned the case of a bond reciting a certain 
fact. The party executing that bond will be precluded 
from afterwards denying, in any action brought upon 
that instrument, the fact so recited.* An example of 
an estoppel by matter in pais occurs when one man 
has accepted rent of another. He will be estopped 
from afterwards denying, in any action with that per- 

1 An estoppel is when ** a man's own act or acceptance stoppeth 
or closeth up his mouth to allege or plead the truth." Co. Litt. 852 a. 
" Estoppel is where one is concluded and forbidden to speak against 
his own act or deed, jea, though it be to say the truth." Les Termes 
de la Ley, quoted by Wightman, J., in Ashpitel v. Bryan, 8 B. & S. 
489. 

2 Co. Litt. 852 a. 1 Wms. Saund. 325 a. 

^ Bract. 421 a. Com. Dig. Estoppel A. 1. Outram v. Morewood, 
8 East, 346, 365. Yooght v. W inch, 2 B. & A. 662. Gilbert v. Thomp- 
son, 9 Cush. 849. Doe v. Huddart, 2 C. M. & R. 816 ; 5 Tyr. 846. 
Doe V. Seaton, 2 C. M. & R. 782, per Parke, B. Nowlan v. Gibson, 12 
Irish Law Rep. 5, 8-12. Matthew v. Osborne, 18 C. B. 919. Doe v, 
Wright, 10 A. & E. 768. Magrath v. Hardy, 4 Bing. N. C. 782; 6 
Scott 627, as to estoppels by matter of record. 

4 Bonner e. Wilkinson, 5 B. & Aid. 682. Wilson v. Butler, 4 Bing. 
N. C. 748. Bowman v. Rostron, 2 A. & E. 295 ; 4 N. & M. 552. Toung 
V, Raincock, 7 C. B. 810. Carpenter v. Buller, 8 M..& W. 212. Potts u. 
Nizon, Irish Rep. 5 Com. Law 45, as to estoppels by deed. Freeman 
V, Cooke, 2 Exch. 662 ; 6 Dowl. & L. 189, per Parke, B., as to estoppels 
by matter of record, and those by deed. 
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son, that he was, at the time of such acceptknce, his 
tenant.^ 

Now it is from this doctrine of estoppel apparently, 
that the rule under consideration as to the mode of 
traversing deeds has resulted.^ For though a party 
against whom a deed is alleged, which purports to 
grant or demise &c. may be allowed, consistently with 
the doctrine of estoppel, to say non est factum, viz. 
that the deed is not his, he is, on the other hand, pre- 
cluded by that doctrine from saying non concessit or 
non demisit, because this would be to contradict his 
own deed by raising a question whether it really had 
the efifect which it purports to have. Accordingly, it 
will be found that in the case of a person not party, 
but a stranger to the deed, the rule is reversed, and 
the form of traverse in that case is non concessit &c. ; * 
the reason of which seems to be that estoppels do not 
hold with respect to strangers.* 

The doctrine of traverses being now discussed, the 
next subject for consideration is, 

2. The nature and propertieB of pleadings in confession 

and avoidance. 

First, with respect to their division. Of pleas in 
confession and avoidance, some are distinguished (in 

^ Com. Dig. Estoppel A. 8. Co. Litt. 852 a. Freeman v. Cooke, 
2 Exch. 662 ; 5 Dowl. & L. 189, per Parke, B. 1 Taylor Ey. § 92, 7th 
ed. Woodley v. Coventry, 82 L. J. Exch. 185. 

2 Stephen PI. 228, 5th ed. 

» Taylor v. Needham, 2 Taunt. 278. 

4 In accordance with the same doctrine of estoppel, it is held, with 
respect to real or personal representatives, that they are in the same 
situation with parties^ and must plead non est factum. Robinson o. 
Corbett, 1 Lutw. 662. As to priries in estate, see Taylor v. Needham, 
2 Taunt. 281 ; 3 Ner. & M. 50 note. ^ 
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reference to their subject-matter) as pleas in JiLstifi- 
cation or excuse^^ others as pleas in discharge? . The 
pleas of the former class EfhoW dome justification, or 
excuse of the matter charged in the declaration ;. thoSQ 
of the latter, some discharge or release' of that inatter^ 
The, effect of the former, therefore, is to ahow that the 
plaintiff never had any right of action, because the act 
charged was lawful ; the effect of the latter, to sho\7 
that though he had once a right of action, it is dis- 
charged or released by some matter subsequent. Of 
those in justification or excuse, the plea of son assault 
demesne is an example; of those in discharge, a re? 
lease. This division applies to pleas only; f or repli* 
cations and other subsequent pleadings in confession 
and avoidance are not subject to any such classifica- 
tion. 

As to the form of pleadings in confession and avoid* 
ance, it will be sujBficient to refer the reader to the 
examples in the second chapter,^ and to observe that 
they always conclude with a verification. 

With respect to the quality of these pleadings it is 
to be observed that it is of their essence (as the name 
itself imports) to confess the truth of the allegation 
which they propose to answer or avoid. It was for- 
merly the practice in many cases to frame such pleas 
with a formal confession or admission in terms, using 
the introductory phrase oitrueitis^ that &c., and then 
proceeding to plead in answer to the matter thus ex- 
plicitly admitted. But this method is not required 

^ As to the distinction between pleas of justification and excuse, 
see Weaver v. Ward, Hob. 184. 
a Com. Dig. Pleader 3 M. 12. 
• Suprlky pp. 56, 61. 



THE PRINCIPAL RULES OP PLEADING. 149 

by the rules of pleading, and, witli a view to brevity, 
is now abandoned. It is essential, however, that the 
oonfession, though not express, should be distinctly im- 
plied in or inferrible from the matter of the pleading. 
Thus in the example formerly given of a plea of release 
to an action for breach of covenant, the evident ten- 
dency of the plea is to admit that the defendant did, as 
alleged in the declaration, execute the deed and break 
the covenant therein contained. So in the replication 
of duress (supr^, p. 61), the plaintiff admits that such 
i^elease was executed as alleged in the plea. If a 
pleading, therefore, purporting to be by way of con- 
fession and avoidance (or, in other words, not pleaded 
by way of traverse), does not import a confession of 
the adverse allegations, it is defective and insufficient.^ 
Thus, where the defendants were sued as sheriffs of 
London for an escape, and the plaintiff alleged in his 
declaration that his debtor, Robinson, was in custody on 
the 15th day of December in a jail whereof the defend- 
ants were keepers, and that they allowed him to go at 
large out of their custody ; and the defendants pleaded 
that long before the said 15 th day of December the 
said Robinson was in that jail in the custody of certain 
sheriffs, their predecessors, for the debt aforesaid, and 
that he was allowed by them to go at large ; his plea 
was insufficient, because it did not confess any escape 
suffered by themselves, the defendants as alleged in 
the declaration, but merely charged an escape on their 
predecessors.2 So in an action for slander, where the 

1 Manchester v. Vale, 1 Saund. 27. Taylor v. Cole, 8 T. R. 298. 
Mountney v, Watton, 2 B. & Adol. 673. Gould v. Lasbury, 1 C. M. & 
R. 254. Margetts r. Bays, 4 A. & E. 489. Weeding v. Aldrich, 9 A. 
& E. 861. Wise v. HodsoU, 11 A. & E. 816 ; 8 P. & D. 510. 

« Dyer 66 b. 
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plaintiff alleged in the declaration that the defendant 
spoke certain words of him imputing insolvency in his 
trade, and the defendant 'pleaded that he had heard 
the words spoken by another person, and had declared 
at the time of the alleged slander that he had heard 
them from that person, this plea (besides other objec- 
tions to it) was adjudged to be bad, because it did not 
confess the charge in the declaration — for the decla- 
ration imputed an unqualified assertion made by the 
defendant of the plaintiff, and the plea confessed only 
an assertion made on the authority of another person.^ 
It is not necessary, however, that a pleading in 
confession and avoidance should admit the truth of 
the adverse statement absolutely and to all purposes. 
The extent and nature of the admission required is 
defined by the following rule — that pleadings in con- 
fession and avoidance should give color. Color is a 
term of the ancient rhetoricians, and was adopted at 
an early period into the language of pleading. It 
signifies an apparent or prim& facie right ; and the 
meaning of the rule that pleadings in confession and 
avoidance should give color is, that they should con- 
fess the matter adversely alleged, to such an extenjb 
at least as to admit some apparent right in the oppo- 
site party, which requires to be encountered and 
avoided by the allegation of new matter. In the in- 
stances formerly given of the plea of release, and the 
replication of duress, in an action of covenant, the 
admission is absolute and unqualified, — for the plea 
supposes that a deed of covenant had been executed, 
and that a breach of it had been committed ; and the 
replication that a deed of release had been executed ; 

1 M'Pherson i;. Daniels, 10 B. & 0. 233 ; 6 M. & R. 251. 
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80 that there is at each step an apparent right admit- 
ted in the opposite party, which is avoided in the one 
case by the allegation of the release, and in the other 
by the allegation of duress. So where to an action 
of assumpsit, the defendant pleads in confession and 
avoidance that he did not promise within six years 
before the action brought, it is an absolute implied 
admission of the truth of the adverse allegation that 
he had at one time made such promise as alleged, and 
that there is therefore an apparent right in the plain- 
tiff,^ and this right is avoided by relying on the lapse 
of time. 

But the confession made by pleas of this class is 
in some cases of a qualified kind, or sub modo only. 
Thus to an action of trespass for taking the plaintiff's 
com, the defendant may plead in confession and 
avoidance that he was rector, and that the corn was 
set out for tithe, and that he took it as such rector. 
Now it is to be observed that this is not an absolute 
confession that he took the plaintiff's corn as alleged 
in the declaration. The defendant asserts, on the con- 
trary, a title to the com in himself. But still he 
admits that the plaintiff was the original owner, and 
entitled against all the world, except the defendant. 
There is, therefore, a confession so far as to admit 
some sort of apparent right or color for the action ; and 
the plea consequently complies with the terms of the 
rule now under consideration, and is sufficient.^ So to 
an action of trespass for taking the plaintiff's sheep, the 
defendant may plead in confession and avoidance that 
J. S. was possessed of them and sold them to him, 

1 Gale V, Capern, 1 A. & E. 102. 
3 Leyfield's Case, 10 Rep. 88. 
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the defendant, in maxket overt, — for thongb this does 
not admit the sheep to have been the plaintiff'' s when 
the defendant took them as alleged in the declaration, 
yet it admits them to have been his, subject to the 
effect of the sale in market overt, and therefore gives 
some color to the plaintiff^s claim.^ But if to a simi- 
lar declaration the defendant were to plead that J. S. 
was possessed of the sheep as of his own property, and 
sold them to him in market overt, the plea would be 
bad, because it tends to deny that the property was 
ever in the plaintiff, and gives no color to his claim.' 
So where to a declaration in trespass for breaking the 
plaintiff's close, the defendant pleads that the plain- 
tiff demised the close to him for a term of years, by 
virtue whereof he entered and committed the sup- 
posed trespass, this is a good plea in confession and 
avoidance ; ^ for it admits the plaintiff's title, subject 
to the effect of the demise, and therefore gives suffi- 
cient color. But if in such an action the defendant 
pleads that J. S., a stranger, was seised in fee of the 
close and demised it to him for a term of years, by 
virtue whereof he entered and committed the sup- 
posed trespass ; this is a bad plea, because it does not 
admit the close to be in any sense the plaintiff's, and 
therefore gives no color.* In such cases as these, 
where the nature of the answer is to give no color to 
the adverse party, the regular course is to plead by 
way of traverse. 

1 Comyns v. Boyer, Gro. Elk. 486. 

2 Vin. Abr. Colour G. 

s Leyfield's Case, 10 Kep. 91 a. Com. Dig. Pleader 3 M. 40. 8 
Salk. 278. 

* Argent t;. Durrant, 8 T. R. 406. 



THE PRINCIPAL RULES OF PLEADING. 153 

The kind of color to which these observations re- 
late, being a latent quality, naturally inherent in the 
structure of all regular pleadings in confession and 
avoidance, has been called implied color, to distinguish 
it from another kind, which is in some instances for- 
mally inserted in the pleading, and is therefore known 
by the name of express color.^ It is the latter kind to 
which the technical term most usually is applied, and 
■to this the books refer, when color is mentioned per 
se, without the distinction between express and im- 
plied. Color, in this sense, is defined to be " a feigned 
matter, pleaded by the defendant in an action of tres- 
pass, from which the plaintiff seems to have a good 
cause of action, whereas he has in truth only an ap- 
pearance or color of cause." ^ 

This is one of the most curious subtleties that be- 
long to the science of pleading ; and though now of rare 
occurrence, yet as it is still sometimes practised, and is 
besides illustrative of the important doctrine of implied 
color, deserves attention. Its nature and use may be 
thus explained. The necessity of an implied color 
(as will be apparent from the preceding explanations) 
prevents the pleader, in many instances, from setting 
forth his case or title specially on the record, and com- 
presses his answer into the form of a general denial of 
what has been adversely alleged. This will be more 
clearly explained by giving an example at length, of 
one of the cases in which the doctrine of color has 
been above illustrated. Let it be supposed that the 
defendant, sued in an action of trespass quare clausum 
fregit, means to defend himself upon the ground that 

1 Hatton V. Morse, 8 Salk. 273. 

2 Bac. Ab. Trespass T. 4. 
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J. S., a third person, being seised in fee of the land in 
question, demised it to him for a term of years. If 
this defence be put into the form of a plea in confes- 
sion and avoidance, it would be as follows : — 

Plea. 

In Trespass Quare Clausum Fregit. 

And for a further plea in -this behalf as to the 
breaking and entering the said close in which &c., 
and the treading down, trampling upon, consuming 
and spoiling the said grass and herbage, the defendant 
says, that one J. S., before the said time when &c., 
to wit, on the day of , in the year of our 

Lord , was seised in his demesne as of fee of 

the said close in which &c. And being so thereof 
seised, afterwards and before the said time when &c., 
to wit, on the day and year last aforesaid, by a cer- 
tain indenture then made between the said J. S. of 
the one part, and the defendant of the other part 
(one part of which said indenture, sealed with the 
seal of the said J. S., the defendant now brings here 
into court, the date whereof is the day and year afore- 
said), the said J. S. did demise unto the defendant 
the said close in which &c., to hold the same from 
the day of , then last past, to the full end 

and term of years, then next ensuing, as by the 

said indenture, reference being thereto had, will more 
fully appear. By virtue of which demise the defend-* 
ant afterwards, to wit, on the day of , 

in the year , entered upon the said demised 

premises, and became and was possessed thereof for 
the term aforesaid. * ♦ ♦ Whereupon the defendant 
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afterwards, to wit, at the said time when &c., broke 
and entered the said close in which &c., and trod 
down, trampled upon, consumed and spoiled the grass 
and herbage then and there growing, as it was lawful 
for him to do for the cause aforesaid. Which are the 
same trespasses in the introductory part of this plea 
mentioned, and whereof the plaintifiE has alleged. And 
this the defendant is ready to verify. 

This plea, as already observed, is informal as want- 
ing color. The declaration charges the defendant with 
breaking and entering the plaintiff's close, to which 
the answer in substance is, that at the time of the 
alleged trespass, the defendant was in possession by 
lawful title under a third person. But if this be so, 
it follows that the plaintiff has not even a colorable 
right to maintain the action as for trespass to his 
close, for he has not even the possession ; and if he 
had, a mere possession without some show of title is 
insufficient in law to give such colorable right against 
the true owner. The defendant, therefore, being 
unable to use this plea in confession and avoidance, 
would be driven, in the regular course, to traverse. 
The proper traverse in this case is the "general issue 
not guilty. When the issue joined upon this trav- 
erse came to be tried by the jury, the defendant 
i would have the opportunity of proving before the jury 
: the several facts of which his defence consisted, viz. 
the seisin in fee of J. S., and the demise to himself, 
because these facts would tend to sustain his allega- 
tion that the close was not the close of the plaintiff ; 
but he would be opposed by the difficulty above ex- 
plained, in setting forth these facts by way of plea on 
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the record. In some cases, however, he may be de- 
sirous of taking the latter course, if by any means it 
can be made consistent with the rules of pleading. 
For by doing so, he obtains the following advantages. 
When the plaintiff's turn arrives, if he considens the 
plea sufficient in point of law, and consequently makes 
his election to reply, he will be obliged in his replica- 
tion to admit part of the matters of fact of which the 
plea consists ; a party being always prohibited (by a 
rule of pleading, to be hereafter explained) from 
taking issue in his replication, upon more than one 
point. Thus, in the instance supposed, the plaintiff 
would be obliged to admit by his replication, either 
that J. S. was seised in fee, or that he demised to the 
defendant. This is of course advantageous to the 
defendant, because it releases him so far from the bur- 
then of proof ; while on the other hand, if he had 
been obliged to traverse, it would have been incum- 
bent on him to prove the whole of his title, in order 
to maintain his allegation that the close does not bie- 
long to the plaintiff. 

Supposing the plaintiff, on the other hand, to con- 
sider the plea as insufficient in law, he would have it 
in his power to demur ; and the validity of the de- 
fendant's title would thus be decided by the court in 
bank, upon demurrer ; whereas, if he had been obliged 
to traverse, that point of law being hid (as it were) 
under the general question, whether the close is the 
close of the plaintiff, could not have been brought for- 
ward by way of demurrer, but must have been dia- 
posed of by the jury, under the direction of the judge 
at nisi prius ; a mode of decision far less convenient 
and satisfactory. 
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These considerations are of the greater importance 
where the defence happens (as in the case supposed) 
to involve matter of title^ to the discussion of which a 
jury is of course more particularly incompetent. And 
in such cases, therefore, the pleaders of former days 
were especially anxious to avoid a traverse, and to 
throw their defence into the shape of a plea in con- 
fession and avoidance. To e£Fect this, without vio- 
lating the rule with respect to color, they devised the 
following singular expedient. Where the plea would 
be informal as wanting implied color, they gave in 
lieu of it an express one, by inserting a fictitious alle- 
gation of some colorable but insufficient title in the 
plaintiff, which they at the same time avoided by the 
preferable title of the defendant. Thus, in the case 
supposed, they would set forth the title of the dedfend- 
ant, as in the example, p. 154, down to the asterisks, 
and would then proceed to insert the following ficti- 
tious averment : " And the plaintiff claiming the said 
close &c., by color of a certain charter of demise to 
him thereof made^ for the term of his life, by the said 
J. S., long before the said demise by him to the de- 
fendant in form aforesaid made, (whereas nothing of 
or in the said close, in which &c., ever passed into the 
possession of the plaintiff by virtue of that charter,) 
before the said time when &c., entered into and upon 
the said close in which &c. And thereupon the de- 
fendant afterwards, to wit, at the said time when 
&C.-, entered into and upon the said close in which 
&c.{ in and upon the plaintiff's possession thereof, and 
trod down, trampled upon, consumed and spoiled &c." 
(to the end of the plea). 

This was. called giving color ; and it was held to 
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cure or prevent the objection which would otherwise 
arise from the want of implied color ; and the plea, 
with an insertion of this kind, was considered as suf- 
ficiently formal. It will be understood that in the 
example above given the fictitious title suggested as 
that under which the plaintiff claims, is a charter of 
demise for the term of his life, by virtue of which he 
entered and was possessed. The plea thus gives him 
some color to complain as of a trespass to his cloae^ 
but the colorable title is at the same time avoided^ by 
showing that of the defendant's, and alleging that the 
plaintiff's title, under the charter of demise, was de- 
fective in point of law, and that nothing passed under 
that charter. 

It is to be observed, that when color was thus given, 
the plaintiff was not allowed, in his replication, to 
traverse the fictitious matter suggested by way of 
color; for its only object being to prevent a difficulty 
of form^ such traverse would be wholly foreign to the 
merits of the cause, and would only serve to frustrate 
the fiction, which the law in such case allows. The 
plaintiff would, therefore, pass over the color without 
notice, and would either traverse the title of the de- 
fendant, if he meant to contest its truth in point of 
fact, or demur to it, if he meant to except to its suffi- 
ciency in point of law. 

Such is still the course of proceeding, and the state 
of the law on this subject, in the few cases in which 
express color is now given ; and the particular exam- 
ple above adduced is one that might occur in the prac- 
tice of the present day.^ 

^ See examples of express color, in trover, Morant v. Sign, 2 
M. & W. 06. In trespass, Holmes v. Newlands, 11 A. & E. 44 ; 8 P. 
& D. 128. Smith v. Adkins, 8 M. & W. 962. « 
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The practice of giving express color obtained in 
certain mixed actions, and the personal action of tres- 
pass. It occurs at present in trespass or trover only ; 
nor is it even in these actions often found to be expe- 
dient. As to these actions, the practice of giving 
express color seems to be confined to pleas, and not 
to extend to replications, or other subsequent plead- 
ings. It is also to be understood, with respect to 
giving express color, that though originally various 
suggestions of apparent right might be adopted, ac- 
cording to the fancy of the pleader, and though the 
same latitude is perhaps still allowable, yet, in prac- 
tice, there is a constant adherence to certain known 
fictions, which long usage has applied to the particu- 
lar case. Thus, in trespass to land, the color univer- 
sally given is that of a defective charter of demise, as 
in the above example. In trespass for taking goods, 
the usual color is, that the defendant delivered the 
goods to a stranger, who delivered them to the plain- 
tiff, from whom the defendant took them. 

It is to be observed that the right suggested must 
be colorable only, and that it must not amount to a 
real or actual right. For if it does, then the plaintiff 
would of course, upon the defendant's own showing, 
be entitled to recover, and the plea would be an 
insufficient answer. For example: in trespass for 
taking away one hundred loads of wood, if the de- 
fendant pleads that I. S. was possessed of them ut de 
bonis propriis, and the plaintiff, claiming them by 
color of a deed of gift by the said L 8, afterwards 
made, took them, and then the defendant retook them, 
— the plea is bad ; for, if the plaintiff took possession 
of the goods, under a deed of gift from the lawful 
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owner, he has a good title to them, and ought to 
recover.^ So, in the example of color before given, it. 
would be bad pleading if, instead of alleging that the 
plaintiff claimed by color of a certain charter of 
demise for the term of his life &c., it were alleged 
that he claimed by color of a certain feoffment for the, 
term of his life; for in the word " feoffment" the law 
intends, not only the charter of demise, but the 
delivery of seisin also, and the title allowed to the 
plaintiff would, therefore, not be defective, or color- 
able, but valid. 

There are other rules relative to express color;? but 
as they seem, on examination, to be either resolvable 
into the same principles that have been already con- 
sidered, or, where this is not the case, to be obscure 
and unimportant, they need not be here discussed. 

The pleadings by way of traveirsey and those by way! 
of confession and avoidance^ haying been now aepa-. 
rately considered, there are yet to be noticed — 

3. The nature and properties of pleadings in general. — 
without reference to their qusJity, as being by way 
of traverse, or oonfession and avoidance. 

First, it is a rule, that every pleading must he an 
answer to the whole of what is adversely alleged.^ 

Therefore, in an action of trespass for breaking a 
close, and cutting down three hundred trees, if the 

* Radford v. Harbyn, Cro. Jac. 122. 

2 Com. Dig. Pleader 3 M. 40. 8 M. 41. 

* Com. Dig. Pleader E. 1, F. 4. 1 Wms. Saund. 28 a. Herlaken- 
den's Case, 4 Rep. 62 a. Stammers v. Yearsley, 10 Bing. 85. Bush 
V. Parker, 1 Bing. N. C. 72. Putney v. Swann, 2 M. & W. 72. Clark' 
V. Lazarus, 2 M. & Q. 167. Eaton v. Johns, 1 Dowl. N. S. 602. 
Sheerman v, Thompson, 11 A. & E. 1027» 
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defendant pleads as to catting down all but two 
hundred trees, some matter of justification or title, 
and as to the two hundred trees says nothings the 
plaintiff is entitled to take judgment as by nil dicit 
against him in respect of the two hundred .trees, and 
to demur or reply to the plea as to the remainder of 
the trespasses. In such cases the plaintiff should take 
care to avail himself of his advantage in this (which 
is the only proper) course.^ For if he demurs, or 
replies, to the plea, without taking judgment for the 
part not answered, th^ whole action is said to be di9- 
continued? The principle of this is, that the plaintiff, 
by not taking judgment as he was entitled to do for 
the part unanswered, does not follow up his entire 
demand ; and there is consequently that sort of chasm 
or interruption in the proceedings, which is called in 
technical phrase a discontinuance,^ It is to be ob- 
served, however, that as to the plaintiff's course of 
proceeding, there is a distinction between a case like 
this, where the defendant does not profess to answer 
the whole, and a case where, by the commencement 
of his plea, he professes to do so, but, in fact, gives a 
defective and partial answer, applying to part only. 
The latter case amounts merely to insufficient plead- 
ing; and the plaintiff's course, therefore, is, not to 
take judgment for the part defectively answered, but 
to demur to the whole plea.* It is also to be observed, 

1 Henry v. Earl, 8 M. & W. 228. 

» Com. Dig. Pleader E. 1, F. 4. 1 Wms. Saund. 28 a. Vincent v 
Beaton, 1 Ld. Raym. 716. Market v. Johnson, 1 Salk. 180. 

' A discontinuance is cured, however, after yerdict, by the Statute 
of Jeofails, 82 Hen. YIII. c. 80; and after judgment, by nil dicit» 
confession, or non sum informatus, by 4 Anne, ch. 16. 

< 1 Wms. Saund. 28 a. Thomas v. Heathom, 2 B. & C. 477. 

Wood V, Farr, 6 Ring. N. C. 248. 

11 
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that where the part of the pleading to which no 
answer is given is immaterial, or such as requires no 
separate or specific answer, — for example, if it be 
mere matter of aggravation^ or consequential damage^ 
— the rule does not in that case apply .^ 

Again, it is a rule, that every pleading is taken to 
confess such traversable matters alleged on the other 
side^ as it does not traverse.^ 

Thus, in the example given in the second chapter,^ 
of an action on an indenture of covenant, the plea of 
release, as it does not traverse the indenture, is taken 
to admit its execution ; and the replication of duress, 
,on the same principle, is an admission of the execution 
of the release. So, the plea traversing the want of 
repair^ is an admission of the indenture of demise. 
The efiEect of such admission is extremely strong; 
for it concludes the party, even though the jury should 
improperly go out of the issue, and find the contrary 
of what is thus confessed on the record.^ The rule, 
however, it will be observed, extends only to such 
matters as are traversable. For matters of law^ or any 
other matters, which are not fit subjects of traverse 
are not taken to be admitted by pleading over.® It is 
to be remarked, too, that the confession operates only 

1 Bush V. Parker, 1 Bing. N. C. 72. Porter w. Izat, 1 M. & W. 
381. 

3 Com. Dig. Pleader G. 2. Hudson v. Jones, 1 Salk. 91. Jones 
V. Brown, 1 Bing. N. C. 484 Bingham v. Stanley, 1 G. & D. 287 ; 
2 Q. B. 117. 

* Suprii, p. 55. 

* SupH^ p. 54. 

s Bac. Ab. Pleas, p/ 822, 6th ed. Wilcox v. Skipwith, 2 Mod. 4. 

* Rex V. Chester, 2 Salk. 661. Bennion v. Davison, 3 M. & W. 
179. See also Smith v. Martm, 9 M. & W. 804. 
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to prevent the fact from being afterwards brought 
into question in the same suit, and that it is not con- 
clusive as to the truth of that fact in any subsequent 
action between the same parties.^ 

Such are the doctrines involved in the general rule, 
that the party must either demur^ or plead by way of 
traverse^ or by way of confession and avoidance. It 
remains, however, to notice — 

Certain exceptions to which that branch of the rule 
is subject, which relates to pleading^ and which re- 
quires a party to plead either by way of traverse^ or 
by way of confession and avoidance. 

First, there is an exception in the case of dilatory 
pleas ; for a plea of this kind merely opposes a matter 
of form to the declaration, and (as will appear on 
examination of the examples in the first chapter) does 
not tend either to deny or to confess its allegations. 
But replications and subsequent pleadings^ following 
on dilatory pleas, are not within this exception. 

^ It will, however, coDclude unless the pleader makes use of a par- 
ticular fbrmula, called a protestation. When the pleader passes over, 
without traverse, any traversable fact alleged, and, at the same time, 
wishes to preserve the power of denying it, in another actton, he makes, 
collaterally or incidentally to his main pleading, a declaration, im- 
porting that this fact is untrue ; and this is called a protestation ; and it 
has the effect of enabling the party to dispute, in another action, the 
fact 80 passed over. A protestation is, strictly, no part of the plead- 
ings, and is distinguished from them in its form by always com- 
mencing with the word "protesting." Co. Litt. 124b. 2 Wms. 
Saund. 103. 2 Wms. Notes to Saund. 846. Gould Fl. ch. 7, § 60. 
Briggs V. Dorr, 19 Johns. 96. The exact extent to which a party it 
concluded in a second action, by passing over material allegations in 
the first without a protestation, does not seem very clearly settled. 2 
Wms. Notes to Saund. 849. See Carter v. James, 18 M. & W. 187. 
147; Boyleau v, Rutling, 2 Exch. 666, 681 ; Gordon v. Whitehouse, 
18 C. B. 747. 
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Again, the rule is not applicable to the case of 
pleadings in estoppel. 

These are pleadings which, without confessing or 
denying the matter of fact, adversely alleged, rely 
merely on some matter of estoppel as a ground for 
excluding the opposite party from the allegation of 
the fact. Like pleadings in abatement, they have a 
formal commencement and conclusion, which serve to 
mark their special character and quality, and to dis- 
tinguish them from pleadings in bar. Of this, the 
following is an example : — 

Replication. 

« 

An4 the plaintiff says, that the defendant otiffht not 
to be admitted or received to plead the plea by him 
above pleaded, because he says &c. (And then after 
stating the previous act, allegation, or denial of the 
Opposite party, upon which the estoppel is alleged to 
arise, the pleading concludes thus:) Wherefore he 
prays judgment, if the defendant otight to he admitted 
or received to his said plea^ contrary to his own 
acknowledgment and the said record &c. (a« the case 
may be) to plead the said plea.^ 

If an estoppel appears on the face of the adverse 
pleading, it is a ground for demurrer,^ If it does not 

1 Examples of pleading in estoppel will be found in the following 
among other cases : Sanderson v. CoUman, 4 M. & G. 209 ; 4 Scott 
N. B. 688. Wilkinson v. Eirby, 16 C. B. 480. Hewlett o. Tarte, 10 
C. B. N. S. 818. South Eastern Railway Co. v, Warton, 6 H. & N. 
620. Doe c. Wright, 10 A. & E. 768. 

* Lainson v. Tremere, 1 A. & E. 792. Bowman v. Taylor, 2 A. ft 
E. 278. Hallifax v. Lyle, 8 Exch. 446. 
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appear, the party wishing to take advantage of it 
must specially plead the fact which constitutes the 
estoppel (supposing it to be by record or deed), as in 
the above example.^ And except by way of special 
plea or demurrer, an estoppel by record, or deed, is 
not available.^ Thus, in an action of covenant, the 
plaintiff declared upon a deed, reciting that he was 
the inventor of certain looms, and had given the 
defendants permission to use them, in consideration 
of which they were to pay him certain sums; the 
defendants pleaded that the plaintiff was not the true 
inventor; and the latter, instead of demurring, took 
issue in fact on the plea. It was held, that the 
defendants were not estopped by the recital of the 
deed, from proving that the plaintiff was not thei true 
inventor.^ 

But estoppels in pais may, in general, be. given in 
evidence without being specially pleaded.* 

There are also certain specific pleas which present 
the anomaly of being neither by way of traverse nor 
of confession and avoidance, and which therefore 
deserve notice in this place. These are the pleas of 

1 Vooght c. Winch, 2 B. & Aid. 662. 

2 Doe V. Huddart, 2 C. M. & R. 316. This, however, is to be un- 
derstood only of those cases where the party has an opportunity of 
pleading the estoppel. In those proceedings in which no opportunity is 
afforded of putting the estoppel on the record (e. g. in actions of 
ejectment, indictments &c.) tlie effect of the estoppel in evidence is 
as conclusive as where it is actually pleaded. Stephen PI. 197 note. 
7th ed. 1 Taylor Ev. § 91, 7th ed. Gilbert t;. Thompson, 9 Cush. 
849. 1 Greenl. Ev. § 631. 

s Bowman v, Rostron, 2 A. & E. 295. 

* 1 Taylor Ev. § 91, 7th ed. Freeman i?. Cooke, 2 Exch. 662 ; 5 
Dowl. & L. 189, per Parke, B. Ashpitel v, Bryan, 3 B. & S. 474, 
PhilUps V. Im Thum, 18 C. B. N. S. 400; L. R. 1 C. P. 463. 
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Tender, and of Payment into Court. By the first of 
these, the defendant alleges that he has been always 
ready to pay the debt demanded, and before the com- 
mencement of the action tendered it to the plaintiff, 
and now brings it into court ready to be paid to him. 
By the second of these pleas, the defendant alleges 
simply that he brings a sum of money into court 
ready to be paid to the plaintiff, and that the latter 
has no claim to any larger amount.^ They are both 
in the nature of pleas in bar, as they give an answer 
in point of fact, and upon the merits ; but they are in 
the nature of confession only, without avoidance, for 
they admit the right of action to exist. 

Another exception to that branch of the general 
rule which requires the pleader either to traverse or 
to confess and avoid, arises in the case of what is 
called a new assignment. 

It has been seen that the declarations are conceived 
in very general terms ; a quality which they derive 
from their adherence to the tenor of those simple and 
abstract formulas — the original writs — by which all 
suits were in ancient time commenced. The effect 
of this is, that, in some cases, the defendant is not 
sufficiently guided by the declaration to the real cause 
of complaint, and is, therefore, led to apply his plea 
to a different matter from that which the plaintiff 
has in view. A new assignment is a method of plead- 
ing to which the plaintiff in such cases is obliged to 



^ This plea cannot be pleaded with a plea in denial of the same 
cause of action. Thompson v. Jackson, 1 M. & G. 242. See the 
interesting judgment of Lord Justice Thesiger in Burdan v. Green- 
wood, 8 Exch. D. 254. 
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resort in his replication, for the purpose of setting the 
defendant right.i 

An example will be given in an action for assault 
and battery. A case may occur in which the plain- 
ti£E has been tmee assaulted by the defendant; and 
one of these assaults may have been justifiable, being 
committed in self-defence, while the other may have 
been committed without legal excuse. Supposing the 
plaiirti£E to bring his action for the latter^ it will be 
found, by referring to the example formerly given ^ of 
a declaration for assault and battery, that the state- 
ment is so general as not to indicate to which of the 
two assaults the plaintiff means to refer.^ The de- 
fendant may, therefore, suppose, or affect to suppose, 
that the first is the assault intended, and will plead 
son assault demesne, as in the example supr^, p. 133. 
This plea the plaintiff cannot safely traverse ; because, 
as an assault was in fact committed by the defendant, 
under the circumstances of excuse here alleged, the 
defendant would have a right, under the issue joined 
upon such traverse, to prove those circumstances, and 
to presume that such assault and no other is the cause 
of action. And it is evidently reasonable that he 
should have this right ; for, if the plaintiff were, at 



1 Rogers v. Custance, 1 Q. B. 77. Bracegirdle v. Peacock, 8 Q. B. 
177. Eavanagh v. Gudge, 7 M. & G. 816. Heydon v. Thompson, 1 
A. & E. 210. Wheeler r. Senior, 7 M. & W. 662. Aldred v. Con- 
stable, 6 Q. B. 370. Glover w. Dixon, 9 Exch. 159. 

2 Suprk, p. 41. 

* As for the day alleged in the declaration (which may be supposed 
sufficient, in general, to identify the assault referred to), it will be 
shown hereafter that it is not considered as material to be proved in 
such a case, and is consequently alleged without much regard to the 
true state of fact. 
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the trial of the issue, to be allowed to set up a differ- 
ent assault, the defendant might suffer by a mistake 
into which he had been led by the generality of the 
plaintiff *s declaration. The plaintiff, therefore, in the 
case supposed, not being able safely to traverse, and 
having no ground either for demurrer or for pleading 
in confession and avoidance, has no course but by a 
new pleading to correct the mistake occasioned by 
the generality of the declaration, and to declare* that 
he brought his action, not for the firsts but for the 
second assault ; and this is called a new assignment^ 
Its form, in the example here chosen, is as follows : — 

Replication. 

To the Plea of Son Assault Demesne at page 133. 

By Way of New Assignment. 

And the plaintiff says, that he brought this action, 
not for the trespasses in the said second plea acknowl- 
edged to have been done, but for that the defendant 
heretofore, to wit, on the day of , in the year 

of our Lord , with force and arms, upon another 

and different occasion, and for another and different 
purpose than in the second plea mentioned, made 
another and different assault upon the plaintiff than 
the assault in the said second plea mentioned, and 
then beat, wounded, and ill-treated him in manner and 

^ He may guard himself by anticipation against this necessity, in 
the particular case supposed, by charging the defendant in the decla- 
ration with both the assaults, which (in the form of different counts) 
is allowable. As to the use of several counts, vide post, Sect. III. If 
both assaults are thus charged, the defendant of course must answer 
both in his plea, and the reason for the new assignment fails. 



THE PRINCIPAL RULES OF PLEADING. 169 

fonn as the plaintifE has above thereof alleged ; which 
said trespasses above newly assigned are other and 
different trespasses than the said trespasses in the 
said second plea acknowledged to have been done. 
And this the plaintiff is ready to verify. 

• 

The mistake being thus set right by the new assign- 
ment, it remains for the defendant to plead such mat- 
ter as he may have in answer to the assault last 
mentioned, the first being now out of question. 
^ The nature of a new assignment shows that it is 
never required or applicable after a plea in denial. 

By way of further example may be mentioned a 
case that arises in trespass quare clausum fregit, and 
was formerly of very frequent and ordinary occur- 
rence. In this action, if the plaintiff declares for 
breaking his close in a certain parish, without naming 
or otherwise describing the close, and the defendant 
should happen to have any freehold land in the same 
parish, he may be supposed to mistake the close in 
question for his own, and may therefore plead what is 
called the common har^ viz. that the close in which 
the trespass was committed is his own freehold. And 
then upon the principle already explained, it will be 
necessary for the plaintiff to new assign, alleging that 
he brought his action in respect of a different close 
from that claimed by the defendant as his freehold.^ 
In order to obviate the necessity for a new assign- 
ment in the above case, it is provided, in some in- 
stances by statute, in others by rule of court, that the 

^ It has been otherwise called a bar at targe, and a blank bar, Lam- 
bert 17. Stroother, Willes, 228. 
> Baldwin's^ase, 2 Rep. 18. 
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place of the alleged trespass shall be designated in 
the plainti£E's declaration by name, abuttals, or other 
sufficient description. 

The examples of new assignment that have been 
given consist of cases where the defendant in his plea 
wholly mistakes the subject of complaint. But it may 
also happen that the plea correctly applies to part 
of the injuries, while, owing to a misapprehension 
occasioned by the generality of the statement in the 
declaration, it fails to cover the whole. It then be- 
comes necessary to answer the plea by a replication 
as well as to new assign.^ Thus in trespass quare 
clausum fregit for repeated trespasses, the declaration 
usually states, that the defendant on divers days and 
times before the commencement of the suit, broke and 
entered the plaintiff's close, and trod down the soil 
&c. without setting forth more specifically in what 
parts of the close, or on what occasions the defendant 
trespassed. Now the case may be, that the defendant 
claims a right of way over a certain part of the close, 
and in exercise of that right has repeatedly entered 
and walked over it ; but has also entered and trod 
down the soil &c. on other occasions and in parts out 
of the supposed line of way ; and the plaintiff, not 
admitting the right claimed, may have intended to 
point his action both to the one set of trespasses and 
to the other. But from the generality of the declara- 
tion the defendant is entitled to suppose that it refers 
only to his entering and walking in the line of way. 
He may, therefore, in his plea allege, as a complete 

1 Arlett V. Ellis, 7 B. & C. 346. Cross v. Johnson, 9 B. & C. 618. 
Page 17. Hatchett, 8 Q. B. 187. Monkman v. Shepherdson, 11 A. & £. 
41L 
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answer to the whole declaration, that he has a right 
of way by grant &c. over the said close ; and if he 
does this, and the plaintiff confines himself in his rep- 
lication to a traverse of that plea, and the defendant 
at the trial proves a right of way as alleged, the plain- 
tiff would be precluded (upon the principle already 
explained) from giving evidence of any trespasses 
committed out of the line or track in which the de- 
fendant should thus appear entitled to pass. His 
course of pleading in such a case, therefore, is both to 
traverse the plea, and also to new assign,^ by alleging 
that he brought his action not only for those tres- 
passes supposed by the defendant, but for others com- 
mitted on other occasions, and in other parts of the 
close out of the supposed way, — which is usually 
called a new assignment extra viam ; or, if he means 
to admit the right of way, he may new assign simply, 
without the traverse. 

As the object of a new assignment is to correct a 
mistake occasioned by the generality of the declara^ 
tion^ it always occurs in answer to a plea, and is, 
therefore, in the nature of a replication. It is not 
used in any other part of the pleading, because the 
statements subsequent to the declaration are not in 
their nature such, when properly framed, as to give 
rise to the kind of mistake which requires to be cor- 
rected by a new assignment. 

A new assignment chiefly occurs in an action of 
trespass, but it seems to be generally allowed in all 
actions in which the form of declaration makes the 
reason of the practice equally applicable. 

1 Lambert v, Hodgson, 1 Bing. 317. Loweth t;. Smith, 12 M. & W. 
682. Worth v, Terrington, 13 M. & W. 781. 



172 PLBADING IN CIVIL ACTIONS. 

Several new assignments may occur in the course of 
the same series of pleading. Thus, in the first of the 
above examples, if it be supposed that three differ- 
ent assaults had been committed, two of which were 
justifiable, the defendant might plead as above to the 
declaration, and then, by way of plea to the new as- 
signment, he might again justify in the same manner 
another assault ; upon which it would become neces- 
sary for the plaintiff to new assign a third, and this 
upon the same principle by which the first new as- 
signment was required.^ 

A new assignment has been sometimes said to be in 
the nature of a new declaration. It is, however, more 
properly considered as a repetition or explanation of 
the declaration ; differing only in this, that it distin- 
guishes the true ground of complaint, as being differ- 
ent from that which is covered by the plea. Being 
in the nature of a new or repeated declaration, it is 
consequently to be framed with as much certainty^ or 
specification of circumstances, as the declaration itself. 
In some cases, indeed, it should be even more par- 
ticular, so as to avoid the necessity of another new 
assignment.^ 

By a general rule formerly noticed, all pleadings 
are taken to confess such traversable matters alleged 
on the other side, as they do not traverse. This rule, 

^ Where successiire new assignments occur, each must be con- 
tained within the preceding one, and all within the original declara- 
tion. Fugh V. Griffith, 7 A. & £. 827. 

^ On the subject of new assignment, see 1 Wms. Saund. 299. 1 
Wms. Notes to Saund. 492. Notes to Taylor v. Cole, 1 Smith L. C. 
262, 7th Amer. ed. BuUen and Leake Precedents, 668, 8d ed. Gel- 
Bton V. Hoyt, 8 Wheat. 802, 827. Huddart v. Rigby, L. R. 6 Q. B. 
189 ; 10 B. & S. 911, Exch. Cham. Lane v. Hone, Irish Rep. 6 C. L. 
281. 
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however, does not apply to a new assignment, which 
is considered as making no admission of the truth of 
the matter stated in the plea. In e£Eect it states only 
that the matter of the plea is irrelevant, as not apply- 
ing to the true cause of action. Any inquiry into its 
truth or sufficiency is consequently superseded. 

The effect of the new assignment is not to amount 
to an admission of the facts stated in the plea, but to 
say that that is not the cause for which the plaintiff 
, brought his action.^ It only admits another trespass, 
' all inquiry as to which the plaintiff wholly abandons. 
Therefore the facts stated in the plea previous to the 
new assignment are not admitted so as to enable the 
defendant to make use of them as admitted facts, in 
proof of any of the issues ultimately joined.^ Still, 
as the effect of the new assignment is to withdraw the 
facts averred in the plea from consideration as the 
subject of the action, the plaintiff is precluded from 
complaining of them ; and the grounds on which he 
can claim damages are to be sought exclusively in the 
explanation of the declaration contained in the new 
assignment.^ 

The rule under consideration and its exceptions 
being now discussed, the last point of remark relates 
to an inference or deduction to which it gives rise. 

It is implied in this rule, that as the proceedings 
must either be by demurrer, traverse, or confession 
and avoidance, so any of these forms of opposition to 
the last pleading is in itself sufficient. 

1 Brancker v. Moljneux, 1 M. & G. 710; 1 Scott N. R. 658. 

3 Norman v. Wescombe, 2 M. & W. 849. Robertson v. Gantlett, 
16 M. & W. 289. Per Patteson, J., in Aldred v. Constable, 6 Q. B. 
870. Per Patteson, J., in Pitcher v. King, 6 Q. B. 765. 

* Dand v. Kingscote, 6 M. & W. 174. Wilmshurst v. Bowker, 5 
Bing. N. C. 550 ; 7 Scott, 561. 1 Wms. Notes to Saund. 498. 
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RULE n. 
Upon a travenie Issue most be tendered. 

In the account given in another place of traverses, 
it was shown that the different forms all involve a 
tender of issue. The rule under consideration pre- 
scribes this as a necessary incident to them, and 
establishes it as a general principle, that wherever 
a traverse takes place, or, in other words, wherever a 
denial or contradiction of fact occurs in pleading, issue 
must at the same time be tendered on the fact denied. 
The reason is, that as by the contradiction it suffi- 
ciently appears what is the issue or matter in dis- 
pute between the parties, it is time that the pleading 
should now close, and that the method of deciding 
this issue should be adjusted. 

The formulas of tendering the issue in fact vary of 
course according to the mode of trial proposed. 

The tender of an issue to be tried by jury is by a 
formula called the conclusion to the country. This 
conclusion is in the following words when the issue is 
tendered by the defendant : " And of this the de- 
fendant puts himself upon the country." When it is 
tendered by the plaintiff!, the formula is as follows : 
" And this the plaintiff prays may be inquired of by 
the country." It is held, however, that there is no 
material difference between these two modes of ex- 
pression, and* that if ponit se be submitted for petit 
quod inquiratur, or vice vers^ the mistake is unim- 
portant.^ Of the tender of issue thus concluding to 

1 Weltale v. Glover, 10 Mod. 166. Hartwell v. Hemmenwaj, 7 Pick. 
117, 121, quoting Dane's Abridgment, yol. 6, p. 222 : *' Howerer, as 
it is essential to preserve thefonits of good pleading ^ as the essence and 
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the country, several examples have already been given 
in this work, and to these it will now be sufficient to 
refer. 

The form of tendering an issue to be tried by record 
is this : — 

Plea. 

Judgment recovered. 
In an Action of Contract. 

And the defendant, by his attorney, says, that 

the plaintiff heretofore, to wit, at the December term 
of the Superior Court held at C. in the county of M., 
impleaded the defendant in a certain action of con- 
tract, for the not performing the same identical prom- 
ises and undertakings in the said declaration mentioned. 
And such proceedings were thereupon had in the same 
court in the said action, that afterwards, to wit, in 
that same term, the plaintiff by (he consideration and 
judgment of the said court recovered in the said action 
against the defendant dollars, for the damages 

which he had sustained, as well by reason of the not 
performing of the same promises and undertakings in 
the said declaration mentioned, and the sum of 
dollars, for his costs and charges by him about his suit 
in that behalf expended, whereof the defendant was 
convicted, as by the record and proceedings thereof 
still remaining in the said court fully appears, which 
said judgment is in full force and effect, unreversed 

marrow of the law, the best lawyers and judges hare always been 
attentire to this branch of the law, and though trifling matters of 
form hare of late years been less regarded, yet more material matters 
of form hare been always considered as well deserring of attention." 
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and unsatisfied. And this the defendant is ready to 
verify by the said record. 

Replication. 

Nul tiel Record, 

And the plaintiff says, that there is not any record 
of the said supposed recovery remaining in the said 
court, in manner and form as the said defendant has 
in his said plea alleged. And this the plaintiff is 
ready to verify, when, where, and in such manner as 
the court here shall order or appoint.^ 

To the rule, in whatever form expressed, there is 
the following exception : That when new matter is in- 
troduced^ the pleading should always conclude with a 
verification,^ 

A traverse may sometimes involve the allegation of 
new matter; and in such instances the conclusion 
must be with a verification, and not to the country. 
An illustration of this is afforded by a case of very 
ordinary occurrence, viz. where the action is in debt 
on a bond conditioned for performance of covenants. 
If the defendant pleads generally performance of the 
covenants, and the plaintiff in his replication relies on 
a breach of them, he must show specially in what 
that breach consists, for to reply generally that the 
defendant did not perform them. would be too vague 
and uncertain.' His replication, therefore, setting 

1 8 Chit. PI. 435, 7th ed. 
> 1 Wms. Sannd. 103 a. 

* This results from a rule which will be discussed hereafter. See 
Sect. IV. Rule VII. 
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forth, as it necessarily does, the circumstances of the 
breach, discloses new matter ; and consequently though 
it is a direct denial or traverse of the plea, it must 
not tender issue, but must conclude with a verifica- 
tion.^ So in another common case, in an action of 
debt on bond conditioned to indemnify the plaintiff 
against the consequences of a certain act, if the 
defendant pleads non damnificatus, and the plaintiff 
replies alleging a damnification, he must, on the prin- 
ciple just explained, set forth the circumstances, and 
the new matter thus introduced will make a verifica- 
tion necessary .2 

To these it may be useful to add another example. 
The plaintiff declared in debt, on a bond conditioned 
for the performance of certain covenants by the 
defendant, in his capacity of clerk to the plaintiff ; 
one of which covenants was, to account for all the 
money that he should receive. The defendant pleaded 
performance. The plaintiff replied, that on such a 
day such a sum came to his hands, which he had not 
accounted for. The defendant rejoined, that he did 
account, and in the following manner : that thieves 
broke into the counting-house and stole the money, 
and that he acquainted the plaintiff of the fact ; and 
h^ concluded with a verification. The court held, 
that though there was an express affirmative that he 
did account, in contradiction to the statement in the 
replication that he did not account, yet that the con- 
clusion with a verification was right; for that new mat- 
ter being alleged in the rejoinder, the plaintiff ought 

^ See an example in Gainsford v. Griffith, 1 Saund. 54. 
' See an example in Richards v. Hodges, 2 Saund. 82. 

12 
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to have liberty to come in with a surrejoinder, and 
answer it by traversing the robbery.^ 

The application, however, to particular cases, of 
this exception, as to the introduction of new matter^ is 
occasionally nice and doubtful ; and it becomes diffi- 
cult sometimes to say whether there is any such intro- 
duction of new matter as to make the tender of issue 
improper. Thus, in debt on a bond conditioned to 
render a full account to the plaintiff, of all such sums 
of money and goods as were belonging to W. N. at 
the time of his death, the defendant pleaded that 
no goods or sums of money came to his hands. The 
plaintiff replied, that a silver bowl, which belonged to 
the said W. N. at the time of his death, came to the 
hands of the defendant, viz. on such a day and year; 
" and this he is ready to verify " &c. On demurrer, 
it was contended that the replication ought to have 
concluded to the country, there being a complete 
negative and affirmative; but the court thought it 
well concluded, as new matter was introduced. How- 
ever, the learned judge who reports the case thinks 
it clear that the replication was bad;^ and Serjeant 
Williams expresses the same opinion, holding that 
there was no introduction of new matter, such as to 
render a verification proper.^ . 

1 Vere v. Smith. 2 Lev. 5; 1 Vent 121. 

2 See accordingly, Thorne v. Jenkins, 12 M. & W. 614. 

' Hayman v. Gerrard, 1 Wms. Saund. 101, 103, 108 a ; 1 Wms. 
Notes to Saund. 120. For instances where a conclusion to the 
country is proper, see Fleming v. Cooper, 6 A. & E. 221 ; Brunskill 
9. Robertson, A. & £. 840; Edinburgh & Leith Railway Co. v, Heb* 
blewhite, 6 M. & W. 707. Webb v. James, 8 M. & W. 646. Smith ». 
Tanner, 1 M. & G. 802; 2 Scott N. R. 77. Where a verification is 
necessary, see Johnson v. Jones, 9 A. & E. 809 ; Fowler 9. Rickerby, 
2 M. & G. 760. 
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RULE m. 

Zmho, wlMn well tenderadv most be accepted.^ 

If issue be well tendered both in point of substance 
and in point of form, nothing remains for the opposite 
party but to accept or join in it ; and he can neither 
demur, traverse, nor plead in confession and avoidr 
ance.2 

The acceptance of the issue, in case of a conclusion 
to the country^ i. e. of trial by jury, may (as explained 
in the second chapter) either be added in making up 
the issue, or may be delivered before that transcript 
is made up. It is in both cases called the similiter^ 
and in the latter case a special similiter. The form of 
a special similiter is thus : ^^ And the plaintiff [or 
defendant], as to the plea {or replication &c.] of the 
defendant [or plaintiff], "whereof he has put him- 
self upon the country [or " whereof he has prayed it 
may be inquired by the country"], does the like." 
The similiter, when added in making up the issue, is 
simply this: "And the said plaintiff [or defendant] 
does the like." 

As the party has no option in accepting the issue, 
when well tendered, and as the similiter may in that 
case be added for him, the acceptance of the issue 
when well tendered may be considered as a mere 
matter of form. It is a form, however, which should 
be invariably observed.* 

1 Digbj V. Fitzharbert, Hob. 104. Wilson v. Kemp, 2 M. & S. 549. 
** In aU pleadings, wliereyer a traverse was first properly taken, the 
issue closed." Gilb. C. P. 66. 

> But he may plead in estoppel. 

» Griffith V, Crockford, 8 B. & B. 1. Stockdale v. Chapman, 4 A. 
& E. 419. Siboni v. Kirkman, 3 M. & W. 46. Earle v. Hall, 22 Pick. 
102. 1 Chit. Archb. Pract 801, 11th ed. 
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The rule expresses that the issue must be accepted 
only when it is well tendered. For if the opposite 
party thinks the traverse bad in substance or in form, 
in either case he is not obliged to add the joinder of 
issue, but may demur ; and if it has been added for 
him, may strike it out, and demur. 

The joinder of issue, therefore, serves to mark the 
acceptance both of the question itself and the mode 
of trial proposed. It seems originally, however, to 
have been introduced in a view to the latter point 
only. The resort to a jury, in ancient times, could in 
general be had only by the mutual consent of each 
party. It appears to have been with the object of 
expressing such consent, that the similiter (as the 
joinder of issue was then called) was added in making 
up the record; and from the record, it afterwards 
found its way into the written pleadings. Accord- 
ingly, no similiter or other acceptance of issue is 
necessary, when recourse is had to any of the other 
modes of trial; and the rule in question does not 
extend to these. Thus, when issue is tendered to be 
tried by the record^ as in the above example, the 
plaintiff is entitled to consider the issue as complete 
upon* such tender; and no acceptance of it on the 
other side is essential. 

The rule in question extends to an issue in law as 
well as an issue in fact ; for by analogy (as it would 
seem) to the joinder of issue, the party whose plead- 
ing is opposed by a demurrer, is required formally to 
accept the issue in law which it tenders, by the for- 
mula called a joinder in demurrer; of which an ex- 
ample was given in the second chapter. However, it 
differs in this respect from the joinder of issue, that 
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•wliether the issue in law be well or ill tendered, — 
that is, whether the demurrer be in proper form or 
not,— the party against whom it is tendered is equally 
bound to join in demurrer. For it is a rule, that there 
can he no demurrer upon a demurrer;^ because the 
first is sufficient, notwithstanding any inaccuracy in 
its form, to bring the record before the court for their 
adjudication ; and as for traverse or pleading in con- 
fession and avoidance^ there is no ground for them 
while the last pleading still remains unanswered, and 
there is nothing to oppose but an exception in point 
of law. 



SECTION 11. 

BULES WHICH TEND TO SECUBB THE MATEBIALITT OV THE 

ISSUE. 

In a view to the materiality of the issue, it is of 
course necessary that at each step of the series of 
pleadings by which it is to be produced, there should 
be some pertinent and material allegation or denial of 
fact. On this subject, therefore, a general rule may 
be propounded in the following form : — 

RULE. 

All Pleadings most contain Matter Pertinent and 

Material. 

Thus, if to an action against an administratrix, 
founded on a promise by the intestate, she pleads that 

^ Bac. Ab. Pleas N. 2. And demurrer upon demurrer is a dUoon" 
fo'ntiance. Campbell v. St. John, 1 Salk. 219. 
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she, the defendant (instead of the intestate), did not 
promise, the plea is obviously immaterial and bad.^ 

With respect to traver9e9 in particular, this general 
doctrine is illustrated in the books by subordinate 
rules of a more special kind. Thus it is laid down, 

1. That travarse must not be taken on an immaterial 

polnt.^ 

This rule prohibits first the taking of a traverse on 
a point wholly immaterial. Thus, where to an action 
of trespass for assault and battery the defendant 
pleaded that a judgment was recovered, and execution 
issued thereupon against a third person, and that the 
plaintifE, to rescue that person's goods from the exe- 
cution, assaulted the bailiffs ; and that in aid of the 
baili£Es, and by their command^ the defendant moUiter 
manus imposuit upon the plaintiff, to prevent his 
rescue of the goods, it was held that a traverse of the 
command of the bailiffs was bad. For even without 
their command the defendant might lawfully interfere 
to prevent a rescue, which is a breach of the peace.^ 

So, by this rule a traverse is not good when taken 
on matter the allegation of which was premature^ 
though in itself not immaterial to the case. Thus, if 

1 Anon. 2 Vent. 196. 

* Com. Dig. Pleader R. 8, G. 10. Walker v. Jones, 2 C. & M. 672. 
Burroughs v. Hodgson, 9 A. & E. 499 ; 1 P. & D. 829. Radford v. 
Smith, 3 M. & W. 254. Spaeth v. Hare, 9 M. & W. 826. De Medina 
V. Norman, 9 M. & W. 820. Gwynne v. Bumell, 6 Bing. N. C. 458. 
Stephen PL 220, 7th ed. 1 Wms. Notes to Saund. 11. 

« Bridgwater v, Bythway, 3 Ley. 113. It is otherwise, if not 
done to present a rescue ; for in a case where defendant justifies 
merely as assistant to, and by command of, a person executing legal 
process, the command is traversable. Britton v. Cole, 1 Salk. 409. 
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in debt on bond, the plaintiff should declare that at 
the time of sealing and deliver j, the defendant was of 
full age, the defendant should not traverse this, be- 
cause it was not necessary to allege it in the declara- 
tion ; though if in fact he was a minor, this would be 
a good subject for an affirmative plea of infancy, con- 
cluding with a verification — to which the plaintiff 
might then well reply the same matter, viz. that he 
was of age.^ 

Again, this rule prohibits the taking of a traverse 
on matter of aggravation ; that is, matter which only 
tends to increase the amount of damages, and does 
not concern the right of action itself. Thus in tres- 
pass for chasing sheep, per quod the sheep died, the 
dying of the sheep being aggravation only, is not 
traversable.^ 

The rule also prohibits the traverse of consequential 
damage resulting from facts previously stated.' Thus, 
where it was alleged as a breach of covenant, that a 
ship was not tight &c., and fitted for the voyage, pur- 
suant to the covenant in that behalf, whereby she was 
obliged to put back, and by reason thereof was de- 
tained ; a plea ^^ as to so much of the declaration as 
relates to the detaining " was held bad.* 

And it is laid dowA that, in general, traverse is not 
to be taken on matter of inducement^ that is, matter 
brought forward only by way of explanatory intro- 

^ Boyy's Case, 1 Vent. 217. Serjeant Stephen, arguendo in Hollis 
V. Palmer, 2 Bing. N. C. 716, and judgment of Bosanquet, J., at p. 
718. 

» Leech v, Widsley, 1 Vent. 64; 1 Ler. 288. 

s Porter v. Izat, 1 M. & W. 881. Smith r. Thomas, 2 Bing. N. C. 
878. 

« Porter v. Izat, 1 M. & W. 881. See Beindel v. Schell, 4 C. B. N. 
S.97. 
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duction to the main allegations ; but this is open to 
many exceptions, — for it often happens that intro- 
ductory matter is in itself essential and of the sub- 
stance of the case, and in such instances, though in 
the nature of inducement, it may nevertheless be 
traversed.^ 

While it is thus the rule that traverse must not 
be taken on an immaterial point, it is on the other 
hand to be observed, that where there are several 
material allegations^ it is in the option of the pleader 
to traverse which he pleases,^ Thus, in trespass, if the 
defendant pleads that A. was seised and demised to 
him, the plaintifE may traverse either the seisin or 
the demise.^ 

The principle of this rule is suflSciently clear, for it 
is evident that where the case of any party is built 
upon several allegations, each of which is essential to 
its support, it is as effectually destroyed by the demo- 
lition of any one of these parts as of another. 

It is also laid down, 

2. That a traverse most not be too large, nor on the 

other hand too narrow.^ 

As a traverse must not be taken on an immaterial 
allegation, so when applied to an allegation that is 

1 Com. Dig. Pleader G. 14. Eimerslej v. Cooper, Cro. Eliz. 168. 
Carvick v. Blagrave, 1 B. & B. 631. Gledstane v. Hewitt, 1 C. & J. 
666. Stephen PI. 22^, 228, 7th ed. Heard Crim. PI. 112. 

2 Com. Dig. Pleader G. 10. Stephen PI. 223, 7th ed. Baker v, 
Blackman, Cro. Jac. 682. Young v. Rudd, Carth. 847. Young v. 
Ruddle, 2 Salk. 627. Heydon v. Thompson, 1 A. & E. 223. Lear- 
month V. Grandine. 4 M. & W. 668. 

8 Com. Dig. Pleader G. 10. Moor v. Pudsey, Hardr. 817. 
4 1 Wms. Saund. 268, 269 h. Com. Dig. Pleader G. 16, G. 16. 
Stephen PI. 224, 7th ed. 
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material, it ought in general to take in no more and 
no less of that allegation than is material. If it in- 
volves more, the traverse is said to be too large ; if 
less, too narrow. 

A traverse may be too large by involving in the 
issue, quantity, time, place, or other circumstances, 
which, though forming part of the allegation trav- 
ersed, are immaterial to the merits of the cause. Thus, 
in an action of debt on a bond conditioned for the 
payment of £1,550, the defendant pleaded that part 
of the sum mentioned in the condition, to wit, £1,500, 
was won by gaming, contrary to the statute in such 
case made and provided ; and that the bond was con- 
sequently void. The plaintiff replied that the bond 
was given for a just debt, and traversed that the 
£1,500 was won by gaming, in manner and form as 
alleged. On demurrer it was objected that the repli- 
cation was ill, because it made the precise sum parcel 
of the issue, and tended to oblige the defendant to 
prove that the whole sum of £1,500 was won by 
gaming ; whereas the statute avoids the bond, if any 
part of the consideration be on that account. The 
court was of opinion that there was no color to main- 
tain the replication ; for that the material part of the 
plea was, that part of the money, for which the bond 
was given, was won by gaming ; and that the words 
" to wit, £1,500," were only form, of which the rep- 
lication ought not to have taken any notice.^ So 
where the condition of a bond was that the obligor 
should serve the obligee half a year, and in an action 
of debt on the bond, the defendant pleaded that he 

1 Colborne v. Stockdale, 1 Strange, 493; 8 Mod. 68. 
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had served bim half a year at D., in the county of 
K., and the plaintiff replied, that he had not served 
him half a year at JD. in the county of K. ; this was 
adjudged to be a bad traverse, as involving the place 
— which was immaterial.^ 

Again : a traverse may be too }arge, by being taken 
in the conjunctive^ instead of the disjunctive^ where it 
is not material that the allegation traversed should be 
proved conjunctively. Thus, in an action of assump- 
sit, the plaintiff declared on a policy of insurance, and 
averred, "that the ship insured did not arrive in 
safety; but that the said ship, tackle, apparel, ord- 
nance, munition, artillery, boat, and other furniture^ 
were sunk and destroyed in the said voyage." The 
defendant pleaded with a traverse. " Without this, 
that the said ship, tackle, apparel, ordnance, muni- 
tion, artillery, boat, and other furniture, were sunk 
and destroyed in the voyage, in manner and form aa 
alleged." Upon demurrer, this traverse was adjudged 
to be bad ; and it was held that the defendant ought 
to have denied disjunctively that the ship or tackle 
&c. was sunk or destroyed ; — because in this action 
for damages the plaintiff would be entitled to re- 
cover compensation for any part of that which was 
the subject of insurance, and had been lost: whereas 
(it was said), if issue had been taken in the conjunctive 
form, in which the plea was pleaded, " and the defend- 
ant should prove that only a cable or anchor arrived 
in safety, he would be acquitted of the whole." ^ 

1 Doct PI. 360. 

' Goram v. Sweeting, 2 Saund. 205. Accordinglj, Moore v. Boul- 
cott, 1 Bing. N. C. 323. Yelr. 196 b note, ed. Metcalf. Stubbs v, 
LainsoDi 1 M. & W. 728. See other instances of a traverse being too 
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On the other hand, however, a party may^ in gen* 
eral^ traverse a material allegation of title or estate^ to 
the extent to which it is alleged^ though it need not have 
been alleged to that extent ; — and such traverse will 
not be considered as too large.^ For example, in an 
action of replevin, the defendant avowed the taking 
of the cattle as damage feasant in the place in which 
&c. ; the same being the freehold of F. L. To this 
the plaintiff pleaded, that he was seised in his de- 
mesne, as of fee, of B. close, adjoining to the place in 
which &c. ; that F. L. was bound to repair the fence 
between B. ^lose and the place in which &c. ; and 
that the cattle escaped through a defect of that fence. 
The defendant traversed, that the plaintiff was seised 
in his demesne^ as qffee^ of B. close ; and on demurrer 
the court was of opinion that it was a good traverse ; 
for though a less estate than a seisin in fee would have 
been sufficient to sustain the plaintiff's case, yet as 
the plaintiff, who should best know what estate he 
had, had pleaded a seisin in fee, his adversary wa^ 
entitled to traverse the title so laid.^ 

Again, in an action of trespass, for trespasses com- 
mitted in a close of pasture, containing eight acres, 
in the town of ToUard Royal, the defendant pleaded, 
that W. was seised in fee and of right of an ancient 

large. Basan v. Arnold, 6 M. & W. 659. Thurman v, Wild» 11 A. & 
E. 463. De Medina v. Norman, 9 M. & W. 820. As to trarerses 
which hare been held not too large, see Wilkins v. Boutcher, 2 Scott 
N. R. 425. Palmer v. Gooden, 8 M. & W. 890. 

1 Com. Dig. Pleader G. 16. 2 Wms. Saund. 207 a. Carvick v. 
Blagrare, 1 B. & B. 631. Tatem v, Perient, Yely. 195, and 195 a 
note, ed. Metcalf. 

3 Leke's Case, Dyer, 865. 2 Wms. Saund. 206 a. Yely. 195 a 
note, ed. Metcalf. 
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cbase of deer, called Cranbom, and that the said chase 
did extend itself as well in and through the said eight 
acres of pasture, as in and through the said town of 
ToUard Royal: and justified the trespasses as com- 
mitted in using the said chase. The plaintiff trav- 
ersed that the said chase extended itself as well to the 
eight acres as to the whole town ; and issue being taken 
thereon, it was tried, and found for the plaintiff. It 
was then moved, in arrest of judgment, "that this 
issue and verdict were faulty, because, if the chase 
did extend to the eight acres only, it was enough for 
the defendant ; and therefore the finding of the jury, 
that it did not extend as well to the whole town as to 
the eight acres, did not conclude against the defendant's 
right in the eight acres, which was only in question. 
But it was answered by the court, that there was no 
fault in the issue, much less in the verdict (which 
was according to the issue) ; but the fault was in the 
defendant's plea ; for he puts in his plea more than 
he needed, viz. the whole town ; which, being to his 
own disadvantage, and to the advantage of the plaintiff, 
there was no reason for him to demur upon it, but 
rather to admit it, as he did, and so to put it in issue. 
And so judgment was given for the plaintiff." ^ 

Of a traverse too narrow^ the following is an ex- 
ample. In an action of assumpsit brought for a com- 
pensation for the plaintiff's service, as a hired servant, 
the plaintiff alleged in the declaration, that he served 
from 21st March 1647, to 1st November 1664; the 
defendant pleaded that the plaintiff continued in the 
service till December 1658, and then voluntarily 
quitted the service ; without this^ that he served until 

1 Wood V, Budden, Hob. 119. 
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the 1st November 1664. This was a bad traverse ; for 
as the plaintiff, in this action for damages, is entitled 
to compensation pro tanto for any period of service, it 
is obviously no answer to say that he did not serve 
the whole time alleged.^ So a traverse may be too 
narrow, by being applied to part only of an allega- 
tion, which the law considers as in its nature indi- 
visible and entire ; such as that of a prescription or 
grant. Thus, in an action of trespass for breaking and 
entering the plaintiff's close, called S. C, and digging 
stones therein, the defendant pleaded that there are 
certain wastes lying open to one another — one, the 
close called S. C, and the other called S. G., and so 
proceeded to prescribe for the liberty of digging stones 
in both closes, and justified the trespasses under that 
prescription. The replication traversed the prescrip- 
tive right in S. C. only — dropping S. G. ; but the 
court held that the traverse could not be so confined, 
and must be taken on the whole prescription as laid.^ 



SECTION in. 

BULES WHICH TEND TO PRODUCE SINGLENESS OR UNITY IN 

THE ISSUE. 

The following rules enforce singleness in the method 
of pleading or allegation ; and, by consequence, tend 
to produce a single issue. 

1 Osborne v. Rogers, 1 Saund. 267. 1 Wms. Notes to Saund. 856. 
s Morewood v. Wood, 4 T. B. 157. 1 Wms. Saund. 268. 
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RULE L 
Pleadings miut not be double.^ 

This rule applies both to the declaration and sub- 
sequent pleadings. Its meaning with respect to the 
former is, that the declaration must not, in support 
of a single demand, allege several distinct matters, by 
any one of which that demand is sufficiently supported. 
With respect to the subsequent pleadings, the mean- 
ing is, that none of them is to contain several distinct 
answers to that which preceded it ; and the reason of 
the rule in each case is, that such pleading tends to 
several issues in respect of a single claim.^ 

The rule, it may be observed, in its terms, "points to 
d<mblene89 only ; as if it prohibited only the use of 
two allegations, or answers, of this description ; but 
its meaning, of course, equally extends to the case of 
more than two, — the term doitlleness^ or duplicity^ 
being applied (though with some inaccuracy) to either 
case. The principle of the rule extends also to pro- 
hibit the pleading and demurrinff at the same time to 
the sam^e matter. 

Of this rule, as applied to the declaration^ the fol- 
lowing is an example. The plaintiff declared in debt 
on a penal bill,^ by which the defendant was to pay 

1 Com. Dig. Pleader C. 88, E. 2, F. 16. Bac. Ab. Pleas K. Hniii- 
phreys v. Bethily, 2 Vent. 198, 222. 

3 La cause est pur ceo, que deux issues purroient estre pris sur les 
plees. Per Finchden, 40 Edw. III. 46 ; 15 Edw. IV. 1. Shepherd v. 
Shepherd, 1 C. B. 849. Mulcahy v. The Queen, L. R. 8 H. L. 322, per 
Willes, J., delivering the opinion of the judges. Little t7. Blunt, 18 
Pick. 476. 

' Bills penal are instruments not now in use, having been super- 
seded bj bonds irith conditions. The example in the text would there- 
fore not occur in modem practice, but serves equally well the purpose 
of illustration. 
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ten shillings on the 11th of June, and ten shillings 
upon the 10th of July next following, and ten shillings 
every three weeks after, till a certain total sum was 
satisfied by such several payments ; and by the said 
bill the defendant bound himself for the true payment 
of the said several sums, in the penal sum of seven 
pounds ; and the plaintiff alleged that the defendant 
did not pay the said total stim^ or any part thereof^ 
upon the several days aforesaid^ whereby an action 
had accrued to him, to demand the said penalty of 
seven pounds. This was held bad for duplicity. For 
if the defendant had failed in payment of any one of 
the sums, such failure would alone be a breach of the 
condition, and sufficient to entitle the plaintiff to the 
penalty he claimed, and the plaintiff ought, therefore, 
to have confined himself to the allegation of the non- 
payment of one of those sums only. 

It is a general rule, that a plea ought not to contain 
more defences than one. Various facts, therefore, 
can never be pleaded in one plea; unless they are all 
conducive to a single point, on which the defendant 
means to rest his defence.^ It must be one single, 
certain, material point, but it is not necessary that 
this single point should consist of a single fact.^ 

Of duplicity in pleadings subsequent to the declara- 
tion^ the following is an instance in a plea in bar. In 
trespass for breaking a close, and depasturing the 
herbage with cattle, if the defendant pleads that A. 
had a right of common, and B. also a right of com- 
mon, in the close, and that the defendant, as their 

1 Rhode Island v. Massachusetts, 14 Peters, 210, 259. Lord tf, 
Tyler, 14 Pick. 164. 

« Stewardson v. White, 3 Harris & M'Henry, 466. 
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servant, and by their command, entered and tamed 
in the cattle in exercise of their rights of common, the 
plea is bad for duplicity,^ because the title of either 
one or the other of the commoners, and the authority 
derived as his servant, would have alone constituted a 
sufficient answer to the declaration. 

Duplicity in the replication may be thus exempli- 
fied. The plaintifiE declared in trespass, for breaking 
and entering his stable, cutting asunder a beam, and 
tl^rowing down the tiles of the roof. The defendant 
justified as servant to H. 6., and pleaded that H. G. 
was seised of a wall in his demesne as of fee, and be- 
cause the beam was placed in the wall of the said 
H. 6. without his consent, the defendant, as his 
servant, in order to remove this nuisance, did enter 
the stable, and cut the beam as near to the wall as 
he could, doing as little damage as possible, and 
thereby the tiles were thrown down. The plaintifE 
replied, traversing that the wall was H. G.'s, and then 
further pleaded that the defendant, of his own wrong, 
did throw down the tiles, for the cutting the beam as 
aforesaid. The court held, that the first traverse 
being a complete answer to the whole, the second 
made the replication double.* 

1 Yin. Ab. Double Pleas A. 114. For other instances of duplicity 
in a plea, see Faulkner t7. Cherell, 5 A. & E. 213. Smith v. Dixon, 7 
A. & E. 1. Stephens v. Underwood, 4 Bing. N. C. 656. Deacon v. 
Stodhart, 6 Bing. N. C. 694. Rawlinson v. Shand, 5 M. & W. 468. 
Eyre v. Shelley, 6 M. & W. 269. Williams v. Jones, 1 G. & D. 649. 
Butcher v, Steuart, 9 M. & W. 406. Purssford v. Peek, 9 M. & W. 
196. 

3 Humphreys v. Churchman, Bep. Temp. Hardw. 289. See also 
Webb V, James, 8 M. & W. 646 ; Hulme v. Muggleston, 3 M. & W. 
80 ; Brooks v, Stuart, 9 A. & £. 854 ; 1 P. & D. 615. Austin v. Par- 
ker, 13 Pick. 222. 
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Such being in general the nature of duplicity, the 
following rules or points of remark will tend to its 
further illustration : — 

1. A pleading will be double that eontaiiM severed 
answers^ whatever be the class or quality of the answer. 
Thus, it will be double by containing several matters 
in abatement, or several matters in bar;^ or by con- 
taining one matter in abatement and another in bar. 
So a pleading will be double by containing several 
matters in confession and avoidance, or several answers 
by way of traverse ; or by combining a traverse with 
a matter in confession and avoidance.^ 

2. Matter may suffice to make a pleading double 
though it be ill pleaded. Thus in trespass for assault 
and battery, the defendant pleaded that he committed 
the trespasses in the moderate correction of the plain- 
tifiE as his servant ; and further pleaded that since 
that time the plaiqtiff had discharged and released to 
him the said trespasses, without alleging, as he ought 
to have done, a release, under seal. The court held 
that this plea was double, the moderate correction 
and the release being each a matter of defence ; and 
though the release was insufficiently pleaded, yet as it 
was a matter that a material issue might have been 
taken upon, it sufficed to make the plea double.^ 

On the other hand, it seems that, 

3. Matter immaterial cannot operate to make a plead- 

1 Com. Dig. Pleader E. 2. 

* Com. Dig. Pleader E. 2. Bac. Ab. Pleaa E. Stephen PI. 316, 
7th ed. 

s Bac. Ab. Pleaa E. 2. Bleke v. Grove, 1 Sid. 175. Stephens v. 
Underwood, 4 Bing. N. C. 065. Wright v. Watts, 2 G. & D. 886 ; 3 
Q. B. 89. 

18 
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ing dovhle} Thus, in an action by the executors of 
J. G. on a bond conditioned that the defendant should 
warrant to J. G. a certain meadow, the defendant 
pleaded that the said meadow was copyhold of a cer- 
tain manor, and- that there is a custom within the 
manor that if the customary tenants fail in payment 
of their rents and services, or commit waste, then the 
lord for the time being may enter for forfeiture ; and 
that the said J. G., during his life, peaceably enjoyed 
the meadow ; which descended after his death to one 
B., his son and heir, who, of his own wrong, entered 
without the admission of the lord, against the custom 
of the manor; and because three shillings of rent 
were in arrear on such a day, the lord entered into 
the meadows as into lands forfeited. On demurrer it 
was objected, among other things, that the plea was 
double, because in showing the forfeiture to have 
accrued by the heir's own wrongful act two several 
matters are alleged: first, that he entered without 
admission, against the custom; secondly, that three 
shillings of rent were in arrear. But the judges held, 
that the only su£Bicient cause of forfeiture was the 
nonpayment of rent; that there being no custom 
alleged for forfeiture in respect of entry without 
admission, the averment of such entry was mere sur- 
plusage, and could not therefore avail to make the 
plea double.2 It is, however, to be observed that the 

1 Bac. Ab. Pleas K. 2. Northumberland's Case, 6 Rep. 98 a. 

Grenelefe's Executors v. W , Dyer, 42 b. There is a dictum of 

Doddridge, J., that a plea may be double, though only one of the 
matters be material, — Calfe v. Nevil, Poph. 186; but the weight of 
the authorities and the reason of the thing • are opposed to this 
opinion. Stephen PI. 294 note, 6th ed. See, however, the remarks 
of the reporter in Regil t7. Green, 2 Gale, 2 note. 

* Greneiefe's Executors v, W , Dyer, 42 b. 
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plea seems to rely on the nonpayment of the rent as 
the only ground of forfeiture; for it alleges that 
"because three shillings of the rent were in arrear 
the lord entered," and the court noticed this circum- 
stance. The case, therefore, does not explicitly decide 
that where two several matters are not only pleaded^ 
but relied upon, the immateriality of one of them 
shall prevent duplicity; but the manner in which the 
judges express themselves seems to show that the doc- 
trine goes to that extent ; and there are other author- 
ities the same way.^ 

This doctrine, that a plea may be rendered double 
by matter HI pleaded^ but not by immaterial matter, 
quite accords with the object of the rule against 
duplicity, as formerly explained. That object is the 
avoidance of several issues. Now whether a matter 
be well or ill pleaded, yet if it be sufficient in sub- 
stance, so that the opposite party may go to issue 
upon it, if he chooses to plead over without taking 
the formal objection, — such matter tends to the pro- 
duction of a separate issue; and is on that ground 
held to make the pleading double. On the other 
hand, if the matter be immaterial, no issue can prop- 
erly be taken upon it ; it does not tend, therefore, to 
a separate issue, nor, consequently, fall within the 
rule against duplicity. 

4. No matter will operate to make a pleading double^ 
that i9 pleaded ordy a8 necessary inducement to another 
allegation.^ Thus it may be pleaded without duplicity, 
that after the cause of action accrued, the plaintiff (a 

1 Bac. Ab. Pleas K. 2. Regil r. Green, 1 Gale, 8 note. 
* Com. Dig. Pleader E. 2. Calfe v. Neril, Poph. 186. Bowlei 9. 
Lusty, 4 Bing. 428. 
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woman) took husband, and that the husband afteri- 
wards released the defendant; for though the coyerture 
18 itself a defence, as well as the release, yet the aver* 
ment of the coverture is a necessary, introduction to 
that of the release.^ This exception to the general 
rule is prescribed by an evident principle of justice $ 
for the party has a right to rely on any single matter 
that he pleases in preference to another, — as in this 
instance, on the release in preference to the coverture ; 
but if a necessary inducement to the matter on which 
he relies, when itself amounting to a defence, were 
held to make his pleading double, the effect would be 
to exclude him from this r^ht, and compel him to 
rely on the inducement only. 

5. No matters^ however muUtfarumi^ wUl operate to 
make a pleadir^ double^ that together eonstitute hvt one 
connected proportion or entire paint? Thus to an 
action for assault and imprisonment, if the defendant 
plead that he arrested the plaintiff on suspicion of 
felony, he may set forth any number of circumstances 
of suspicion, though each circumstance may be alone 
sufficient to justify the arrest ; for all of them taken 
together do but amount to one connected cause of 
suspicion.' This qualification of the rule against 
duplicity applies not only to pleadings in confession 
and avoidance, but to traverses also ; so that a man 
may deny as well as affirm, in pleading, any number 

1 Bac. Ab. Pleas E. 2. 

■ Vin. Ab. Double Pleas A. 7. Robinson v, Raylej, 1 Burr. 816 ; 
8. C^ 1 Smith L. C. 794, 7th Amer. ed. Brogden v. Maniott^ 2 
Bing. N. C. 478. 

> Yin. Ab. Double Pleas A. 7. Brogden v. Marriott, 2 Bing. N. C. 
478. Webb v, Weatherby, 1 Bing. N. C. 502. Palmer v. Gooden, 8 
M. & W. 890. 
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of oircamfitances that together form but a single point 
or proposition. Thus, in an action of tresg^ for 
breaking the plaintiff's close, and depasturing it with 
cattle, the defendant pleaded a right of . common in 
the close for the said cattle, being his own common- 
able cattle, levant and couchant upon the premises. 
The plaintiff, in the replication, traversed, " that the 
cattle were the defendant's own. cattle, and that they 
were levant and couchant upon the premises, and 
commonable cattle." On demurrer for duplicity, it 
was objected that there were three distinct facts put 
in issue by this replication, any one of which would 
be su£Scient by itself; but the court held that the 
point of the defence was, that the cattle in question 
were entitled to common; that this point was single, 
though it involved the three several facts that the 
cattle were the defendant's own, that they were 
levant and couchant, and that they were commonable 
cattle; that the replication traversing these facts 
in effect therefore only brought in issue the single 
point whether the cattle wei*e entitled to common^ 
and was consequently not open to the objection of 
duplicity.^ 

The most frequent instance of this cumulative trav* 
erse, as it may be called, occurs in the case of the repli* 
cation de injuria absque tali'causS.. This replication, 
it will be recollected, alleges that the defendant did the 
act (the subject of complaint) of his own wrong and 
" without the cause alleged ; " and this cause frequently 
consists of several connected circumstances. An ex- 
ample is afforded by the following case. In an action 

1 Robinson v. Rayley, 1 Burr. 816; S. C. 1 Smith L. C. 7H 7th 
Amer, ed. 
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for maliciously suing out a commission of bankruptcy 
against the plaintiff, the defendant pleaded that the 
plaintiff, being a trader and indebted to him in lOOZ^ 
became bankrupt, whereupon the defendant sued out 
the commission. The plaintiff replied de injuria 
absque tali caus&. Upon demurrer it was objected 
that by this form of replication it was attempted to 
put in issue three distinct facts, — the trading, the 
petitioning creditor's debt, and the act of bankruptcy ; 
but it was adjudged that these facts together consti- 
tuted but one proposition, viz. that the plaintiff duly 
Ibecame bankrupt, and that the replication was there- 
fore good.^ 

It is, however, as was formerly stated, a restriction 
in the use of this replication, that it cannot be applied 
so as to include in the traverse any matter alleged on 
the other side, in the nature of title or interest in the 
land &c., or the commandment^ or authority^ of the 
plaintiffs or any matter of record. If, therefore, any 
such matter be contained in the plea, and the plaintiff 
wishes to deny it, such matter must be traversed sepa- 
rately; or if he chooses not to point the denial to 
this, but to other matters in the plea, these other mat- 
ters must separately form the subject of traverse. In 
the former case the denial is in the words of the alle- 
gation ; in the latter, the pleading may be with an 
admission of part of the matter alleged, and a traverse 

1 O'Brien v. Saxon, 2 B. & C. 908. Phillips v. Howgate, 5 B. & 
Aid. 220. See also Selby v. Bardons, 3 B. & Adol. 2. Kerbej v. 
Denbj, 1 M. & W. 336. Norman v. Wescombe, 2 M. & W. 849. 
Oakes v. Wood, 2 M. & W. 791. Monks v. Dykes, 4 M. & W. 567. 
Shearm r. Burnard, 10 A. & E. 593. Wilson v. Lewis, 2 M. & G. 197. 
Dayis v. Chapman, 2 M. & 6. 921. 
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De injurill absque renduo causct^ thus: ^Hhe said 
plaintiff says, that although true it is that the said 
defendant is seised &c. For replication, nevertheless, 
in this behalf, the said plaintiff says, that the said de- 
fendant, of his own wrong, and without the residue of 
the cause in his said plea alleged, broke and entered 
the said close &e." ^ 

It is to be observed that this restriction, by which 
matter of title or interest^ commandment^ authority 
from the adverse party ^ or record^ is required to be 
separately traversed, is not to be taken as applicable 
merely to the use of the replication de injuria, but 
extends, it is conceived, in its principle, to all cases of 
cumulative traverse ; so that it may be said to be 
generally true that where any such matter is alleged 
in connection with other circumstances, it is not a 
case in which it is competent to the other party to 
traverse cumulatively ; and that if he include all these 
circumstances in the same traverse, his pleading will 
be double. 

The rule against duplicity in pleading being now 
explained, it is necessary in thq next place to advert 
to certain modes of practice, by which the effect of 
that rule is materially qualified. These are the use 
of several counts^ and the allowance of several pleas; 
the former being grounded on ancient practice, the 
latter on the Statute 4 Anne, ch. 16. 

Several CountB. 

Where a plaintiff has several distinct causes of ac- 
tion, he is allowed to pursue them cumulatively in the 

1 Per Denison, J., in Robinson r. Raylej, 1 Burr. 320. 
» Lucas 17. Nockells, 2 Y. & Jer. 804. Eerbey v. Denby, 1 M. & 
W. 836. Merry v. Chapman, 10 A. & E. 516 ; 3 P. & D. 25. 
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same suit, subject to certain rules which the law pre-^ 
scribes as to joining such demands only as are of 
similar quality or character.^ Thus, he may join a 
claim of debt on bond with a claim of debt on simple 
contract, and pursue his remedy for both by the same 
action of debt. So if several distinct trespasses have 
been committed, these may all form the subject of one 
declaration in trespass; but, on the other hand, a 
plaintifE cannot join in the same suit a claim of debt 
on bond, and a complaint of trespass ; these being 
dissimilar in kind. Such different claims or com- 
plaints, when capable of being joined, constitute dif- 
ferent parts or sections of the declaration; and are 
known in pleading by the description of several 
counts. 

In order to give the reader an exact idea of the 
nature of several counts, it may be useful to lay he^ 
fore him an example. 

If the plaintiff has to complain of several assaults, 
he may thus frame his declaration : — 

Declaration in Trespass. 
For an Assault and Battery 

For that the defendant heretofore, to wit, on the 
day of in the year of our Lord , 

with force and arms, made an assault upon the plain- 
tiff, and beat, wounded and ill-treated him. 

And also for that the defendant heretofore, to wit, 
on the day and year aforesaid, with force and arms, 
made another assault upon the plaintiff, and again 

1 Upon this subject, see Bac. Ab. Actions C. 
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beat, wounded and ill-treated him, and other wrongs 
to him then did. To the damage of the plaintiff &c.^ 

When several counts are thus used, the defendant 
may, according to the nature of his defence, demur to 
the whole, or plead a single plea applying to the 
whole; or may demur to one count and plead to 
another, or plead a several plea to each count ; and in 
the two latter cases the result may be a corresponding 
severance in the subsequent pleadings, and the pro- 
duction of several iasites. But whether one or more 
issues be produced, if the decision, whether in law or 
fact, be in the plaintiff's favor as to any one or more 
counts, he is entitled to judgment pro tanto though ho 
fail as to the remainder.^ 

Several Pleas. 

It has been already stated that the rule against 
duplicity does not prevent a defendant from giving 
distinct answers to difiEerent claims or complaints on 
the part of the plaintiflE. To several counts or to dis- 
tinct parts of the same count, he may therefore plead 
several pleas, viz. one to each.^ Thus, in an action of 
trespass for two assaults and batteries, he may plead, 
as to the first count, not guilty, and, as to the second, 
the Statute of Limitations, viz. that he was not guilty 
within two years ; and the following is an example of 
the form in which this may be done : — 

1 See the declaration, with a count for one aasault and batterj 
only, suprk, p. 41. 

s See Phillips v. Howgate, 5 B. & Aid. 220. 

* Or he may plead to one count and demur to another. See post, 
RuleU. 
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Pleas. 
£i TVespassfar AstauU and Battery."^ 

And the defendant, by his attorney, a9 to the 

first count of the declaration, says, that he is not 
guilty of the trespasses therein mentioned, or any 
part thereof, in manner and form as the plaintiff has 
above thereof alleged. And of this the defendant 
puts himself upon the country. 

And as to the second count of the declaration, the 
defendant says, that he was not, at any time within 
two years next before the commencement of this suit, 
guilty of the trespasses in the said second count men- 
tioned, or any part thereof, in manner and form as the 
plaintiff has above alleged. Wherefore the defendant 
prays judgment if the plaintiff ought to maintain his 
aforesaid action thereof against the defendant. 

Nor is the defendant, in plee^ding different pleas to 
different parts of the declaration, confined to pleas of 
the same kind. Thus, it is laid down that he may 
plead in abatement to part, and in bar to the residue.^ 

As several issues on distinct subjects of claim or 
complaint have always been allowed, so the defendant 
has always been at liberty to bring forward in several 
pleas one answer to each distinct subject. But, prior 
to the regulation which will be mentioned presently, 
it was not competent to him to bring forward in sev- 
eral pleas more than one answer to each distinct sub- 
ject. Thus, in the example just given, the defendant 
could not at common law have pleaded not guilty and 

^ See thfe Declaration, suprli, p. 200. 

^ 2 Wms. Saund. 210 a. 2 Wms. Notes to Saund. 625, 626. 
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the Statute of Limitations either to both counts or the 
%ame count, as that would have been an infringement 
of the rule against duplicity. The defendant was 
therefore obliged to elect between his difiEerent de- 
fences, where more than one thus happened to present 
themselves, and to rely on that which, in point of law 
or fact, he might deem most impregnable. But as a 
mistake in that selection might occasion the loss of 
the cause, contrary to the real merits of the case, this 
restriction against the use of several pleas to the same 
matter, after being for ages observed in its original > 
severity, was at length considered as contrary to the 
true principles of justice, and was accordingly relaxed 
by legislative enactment.^ The Statute 4 Anne, ch. 
16, § 4, provides, that " it shall be lawful for any de- 
fendant or tenant in any action or suit, or for any 
plaintifiE in replevin in any court of record, with leave 
of the court, to plead as many several matters thereto 
as he shall think necessary for his defence." The 
form of pleading several pleas, where leave is thus 
granted, will appear by the following example : — 

Pleas. 

In Trespass for Assault and Battery,^ 

And the defendant, by his attorney, says, that 

he is not guilty of the said trespasses above laid to his 
charge, or any part thereof, in manner and form as 
the plaintiff has above thereof alleged. And of this 
the defendant puts himself upon the country. 

1 " The common law allowed only one plea ; that strictness is prop- 
erly relaxed for the promotion, but not for the perversion, of justice." 
Per Lord Campbell, C. J., in Cooling v. Great Northern Railway Co. 
16 Q. B. 496. 

^ See the Declaration, suprlk, p. 200. 
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And for a further plea in this behalf, the defendant 
says, that he, the defendant, was not, at any time 
within two years next before the commencement of this 
sait, guilty of the said trespasses in the declaration 
mentioned, or any part thereof, in manner and form 
as the plaintiff has above alleged. And this he is 
ready to verify. 

When several pleas are pleaded, either to different 
matters, as at p. 202, or (by virtue of the Statute of 
Anne) to the same matter, as in the last example, the 
plaintiff may, according to the nature of his case, 
either demur to the whole, or demur to one plea, and 
reply to the other, or make a several replication to 
each plea ; and in the two latter cases the result may 
be a corresponding severance in the subsequent plead- 
ings, and the production of several issues. But whether 
one or more issues be produced, if the decision, whether 
in law or fact, be in the defendant's favor as to any 
one or more pleas, he is entitled to judgment, though 
he fail as to the remainder — i. e. he is entitled to judg- 
ment in respect of that subject of demand or complaint 
to which the successful plea relates ; and if it were 
pleaded to the whole declaration, to judgment gen- 
erally, though the plaintiff should succeed as to all 
the other pleas. 

The use of several pleas (though presumably in- 
tended by the statute to be allowed only in a case 
where there are really several grounds of defence) is 
in practice sometimes carried further. For it was 
soon found that when there was a matter of defence 
by way of special plea, it was generally expedient to 
plead that matter in company with the general issue, 
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whether there were any real ground for denying the 
declaration or not ; because the effect of this is to put 
tiie plaintiff to the proof of his declaration, or some 
material part of it, before it can become necessary for 
the defendant to establish his special plea ; and thus 
the defendant has the chance of succeeding, not only 
on the strength of his own case, but by the failure of 
the plaintiff's proof. To this extent, therefore, is the 
use of several pleas now carried ; and accordingly the 
form of pleading in the last of the above examples is 
in practice frequently adopted instead of that in the 
first, whether the truth of the case really warrants a 
denial of both counts or not. Some efforts, however, 
were. at one time made to restrain this apparent abuse 
of the indulgence given by the statute. For that 
leave of the court, which the statute requires, was for- 
merly often refused where the proposed subjects of 
plea appeared to be inconsistent; and on this ground 
leave has been refused to plead to the same trespass 
not guilty and accord and satisfaction ; or non est 
factum, and payment to the same demand.^ But in 
modern practice, such pleas, notwithstanding the ap- 
parent repugnancy between them, are permitted ; * 
and the only pleas, perhaps, which have been uni- 
formly disallowed on the mere ground of inconsistency, 
are those of the general issue and a tender. 

On the subject of several pleas it is to be further 
observed, that the Statute of Anne extends to the case 

1 Com. Dig. Pleader E. 2. 

* 2 Chit. Pi. 502, Ut ed. RamA ChiUy v. Hume, 18 East, 256. 
Wilkinson v. Small, 8 Dowl. 564. Triebnerr v. Duerr, 1 Bing. N. C. 
266. Currie v. Almond, 5 Bing. N. C. 224. Temple v. Keily, 1 M. ft 
O. 004. Morse v, Apperley, 6 M. & W. 145. Pym v, Grazebrook, 1 
Dowl. N. S. 489. Bailej v. Cathrey, 1 Dowl. N. S. 456. 
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of pleas only, and not to replications or subsequent 
pleadings. These remain subject to the full operation 
of the common law against duplicity ; so that, though 
to each plea there may (as already stated) be a sepa- 
rate replication, yet there cannot be offered to the 
same plea, and in reference to the same matter of 
claim or complaint, more than a single replication, nor 
to the same replication more than one rejoinder, and 
so to the end of the series. The legislative provision 
allowing several matters of plea was confined to that 
case, under the impression, probably, that it was in 
that part of the pleading that the hardship of the rule 
against duplicity was most seriously and frequently 
felt ; and that the multiplicity of issues which would 
be occasioned by a further extension of the enactment 
would have been attended with expense and incon- 
venience more than equivalent to the advantage. 

The effect, however, of this state of law is some- 
what remarkable ; for example, it empowers a defend- 
ant to plead to a declaration in assumpsit for goods 
sold and delivered, 1. Non assumpsit; 2. That the 
cause of action did not accrue within six years ; 8. 
That he was an infant at the time of the contract. 
On the first plea the plaintiff has only to join issue ; 
but with respect to each of the two last, he may have 
several answers to give. The case may be such as to 
afford either of these replications to the Statute of 
Limitations, yiz. that the cause of action did accrue 
within six years, or that at the time the cause of 
action accrued, he was beyond sea, and that he com- 
menced his suit within six years after his return. So 
to the plea of infancy, he may have ground for reply- 
ing either that the defendant was not an infant, or 
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that the goods for which the action is brought were 
necessaries suitable to tbe defendant's condition in 
life. Yet, though the defendant had the advantage 
of his three pleas cumulatively, the plaintifiE is obliged 
to make his election between these several answers, 
and can reply but one of them to each plea. 

It is also to be observed that the power of pleading 
several matters extends to pleas in bar only, and not 
to those of the dilatory class ; with respect to which 
the leave of the court will not be granted. 

Again, it is to be remarked that the statute does 
not operate as a total abrogation, even with respect to 
pleas in bar, of the rule against duplicity. For, in 
the first place, it is necessary (as we have seen) to 
obtain the leave of the court to make use of several 
matters of defence. And each defence must besides 
be distinctly pleaded as a new ov further plea; so that 
notwithstanding the statute^ and the leave of the 
court obtained in pursuance of it, to plead several 
matters, it would still be improper to incorporate 
several matters in one plea^ in any case in which the 
plea would be thereby rendered double at common 
law. 

Such is the nature and extent of the rule against 
double pleading. Under this rule it remains only to 
observe that if instead of demurring for duplicity, the 
opposite party passes the fault by and pleads over, he 
is in that case bound to answer each matter alleged ; 
and has no right, on the ground of the duplicity, to 
confine himself to any single part of the adverse 
statement.^ 

1 Bolton V. Cannon, 1 Vent 272. Chittj v. Dendj, 8 A. & E. 828. 
Pascoe V. Yyyjtax, 1 Dowl. N. S. 989. 
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RULE XL 

R is not allowable botb to plead and to demnr to tiie 

1 



This rule depends on exactly the same principles as 
the last. As it is not allowable to plead double, lest 
several issoes in fact in respect of the same matter 
should arise, so it is not permitted both to plead and 
demur to the same matter, lest an issue in fact and an 
issue in law, in respect of a single subject, should be 
produced. The party must, therefore, make his elec- 
tion. 

The rule, however, it will be observed, only prohibits 
the pleading and demurring to the same matter. It 
does not forbid this course as applicable to distinct 
statements. Thus, a man may plead to one count, or 
one plea, and demur to another.^ The reason of this 
distinction is sufficiently explained by the remarks 
already made on the subject of duplicity in pleading. 

Lastly, it is to be remarked, that the Statute of 
Anne, which authorizes the pleading of several pleas, 
gives no authority for demurring and pleading to the 
same matter. The rule now in question, therefore, is 
not affected by that provision; but remains in the 
same state as at common law. 

1 Bac. Ab. Pleas K. 1. 

3 So also be maj demur to part of a plea and reply to tbe residue. 
Hartshome v, Watson, 4 Bing. N. C. 178. 
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SECTION IV. 

RULES WHICH TEND TO PRODUCE CERTAINTY OR PARTICU- 
LARITY IN THE ISSUE. 

The rules tending to certainty in the pleadings, 
and, by consequence, certainty in the issue, are very 
numerous, and in their nature do not easily admit of 
methodical arrangement; but an enumeration shall 
here be attempted of such of them as appear to be of 
principal importance. 

RULE I. 
The Pleadings mnst have Certainty of Plaoe.^ 

It was the rule at common law that every allega- 
tion in the pleadings upon which issue could be taken, 
that is, every material and trayerBable allegation in 
the affirmative form,^ should be laid with a venue; 
that is, should state the place at which the alleged 
fact happened. This venue was to consist not only of 
the county, but also of the city or town in the county. 
A venue was also laid in the margin of the declara- 
tion, at its commencement, by inserting there the 
name of the county in which the several facts men- 
tioned in the body of the declaration, or some prin- 
cipal part of them, occurred. 

The venue so laid in the margin was called the 

1 Com. Dig. Pleader C. 20. Co. Litt. 126 a. 

* In a mere denial, of course, no renue was to be laid ; nor was 
any required in respect of fieicts not trarersable, as, for example, mat- 
ter of inducement or aggravation. 

14 
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venue in the action^ and the action was said to be laid^ 
or brought within that county} 

Though the original object of thus laying a venue 
was to determine the place from which the jurors 
should be summoned, in case the parties should put 
themselves upon the country, that practice had never- 
theless, so far as regarded the laying of a venue to 
each traversable fact in the hody of the pleadings, 
become an unmeaning form, the venue in the margin 
having been long found sufficient for all practical pur- 
poses.^ 

Accordingly, in modem practice, the rule of plead- 
ing as to the necessity of laying venue is now reduced 
to this, — that the venue in the action, that is, the 
statement of the county in which the action is to be 
tried, must be stated in the margin of the declaration. 
And when no venue is laid in the body of the decla- 
ration, reference may be had to the venue in the 
margin.^ 

There is, however, another very important pomt 
still remaining to be considered, viz. how far it is 
necessary to lay the venue truly. 
. In the application of the ancient rule a distinction 
was soon established between local and transitory 
actions. The former consisted of such facts as carried 
with them the idea of some certain place, comprising 
all matters relating to the tralty and hardly any 
others ; the latter consisted of such facts as might be 
supposed to have happened ainywhere, and therefore 

1 Stephen PI. 288, 7th ed. 

* The process by which this change took place is explained in 
Stephen PI. 284-238, 7th ed. 

s Slate V. Post, 9 Johns. 81. Capp v. Gilman, 2 Blackf . 45. 
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comprised debts, contracts, and generally all matters 
relating to the person or personal property. With 
respect to the former, it was held, that if any local 
fact were laid in pleading, at a cei*tain place, and issue 
was taken on that fact, the place formed part of the 
substance of the issue, and must therefore be proved 
as laid, or the party would fail as for want of proof .^ 
But as to tnansitory facts the rule was, that they 
might be laid as having happened at one place, and 
might be proved on the trial to have occurred at an- 
other.2 

The allegation of venue being now, as we have seen, 
unnecessary except as regards the county in the mar- 
gin of the declaration (or venue in the action), the 
present state of the law, with respect to the necessity 
of laying the true venue, is accordingly as follows : — 

Actions are either local or transitory. An action is 
local if all the principal facts on which it is founded 
be local ; ^ and transitory, if any principal fact be of 
the transitory kind. As a general rule, actions for 
wrongs in respect of real property are local, and other 
actions are transitory. In a local action the plaintiff 
must lay the venue in the action truly. In a transi- 
tory one he may lay it in any county that he pleases.^ I 
This is the rule at common law. The present locality * 

1 Accordingly the laying of a wrong Tenae in a local action was 
held to he a fatal yariance, and ground of nm»uit, Richardson v. 
Locklin, 6 B. & S. 777. , 

3 Co. Litt. 282 a. Stephen PI. 240, 7th ed. 

* Doulson V, Matthews, 4 T. R. 603. Clark v. Scndder, 6 Gray, 
122. Putnam v. Bond, 102 Mass. 870. Richardson v. Locklin, 6 B. 
& S. 777. 

« Stephen PI. 241, 7th ed. Bullen and Leake Precedents, 2, 8d 
ed. 1 Chit PL 280, 7th Amer. ed. 
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of ftctions, however, is founded, in some cases, upon 
common-law principles, and in others on statutory 
enactments. 

The omission of the yenue would be an irregularity, 
and is said to be a ground for demurrer.^ If a wrong 
venue be stated in a local action, and the error appear 
on the record, the objection may be taken on de- 
murrer.2 If the error does not appear upon the rec- 
ord, it must be pleaded ; for otherwise, as a jury can 
only inquire of the issues raised,^ it could not be a 
ground of nonsuit,^ unless the venue in the body of 
the declaration or imported from the margin, is in- 
Tolved in any of the allegations traversed.^ The 
^Tor cannot, in any case, be taken advantage of after 
verdict.® 

Hitherto the rule as to alleging place in the plead- 
ings has been considered exclusively in reference 
to the ancient and nearly extinguished learning of 
venue.7 But it is to be observed that in some cases 
place is alleged in pleading, without reference to the 
object of determining from whence the jurors are to 
come, and merely to give a reasonable certainty and 
clearness to the general statement of facts. Thus, 
where the plaintiff complains of a trespass to his 

* Remington v. Taylor, 1 Lutw. 286.. 

' Berwick upon Tweed v. Shanks, 8 Bing. 459. Simmons v. Lilly- 
stone, 8 Exch. 481. 

* Boyes v, Hewetson, 2 Bing. N. C. 675. 

* Hitchings v. Hollingsworth, 7 Moore P. C. 228. 

A Richardson v. Lochlin, 6 B. & S. 777. Bullen and Leake Prece. 
dents, 2, 8, 3d ed. 

« 16 & 17 Oar. II. ch. 8, f 1. Bojes 0. Hewetson, 2 Bing. N. C* 
575. Gould PI. ch. 3, § 156. 

T Briggs V, Nantucket Bank, 5 Mass. 96. Oaj v. Homer, 18 Pick. 
535, 542. 



THE PRINCIPAL RULES OF PLEADING. 213 

dose, or the defendant claims a right of way over the 
plaintiff's close from one terminus to another, the dec- 
laration, for greater certainty, describes the close and 
the town and county where it is situate, and the plea 
sets forth the termini of the way. The allegation of 
place in such cases was always necessary in point of 
due particularity, and as matter of local description. 

It remains only to add, that where place is alleged 
as matter of description^ and not as venue, it must, in 
all cases, be stated truly and according to the fact, 
under peril of variance, if the matter should be 
brought into issue.^ 

RULE n. 

The Pleadings must have Certainty of Time.^ 

In personal actions, the pleadings must allege the 
timej that is, the day, month, and year when each 
traversable fact occurred ; and when there is occasion 
to mention a continuous act, the period of its duration 
ought to be shown. 

The necessity of laying a time extends to travers- 
able facts only, and, therefore, no time need be alleged 
to matter of inducement or aggravation.^ 

The time is considered in general as forming no 
material part of the issue ; so that one time may be 

1 Stephen PI. 243, 244, 7th ed. 

* Com. Dig. Pleader C. 19. Halsej r. Carpenter, Cro. Jac. 359. 
Denison &. Richardson, 14 East, 291. Ring v. Rozbrongh, 2 Tyr. 
473. Ferguson u. Mitchell, Tyr. & G. 179. Spyer r. Thelwell, 4 
Dowl. 509. Lane v. Thelwell, Tyr. & G. 352. 

» Peir BuUer, J., in The King v, HoUond, 5 T. R. 620. See also 
Webb V. Baker, 7 A. & E. 841. 
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alleged and another proved.^ The pleader, therefore, 
assigns any time that he pleases to a given fact. This 
option, however, is subject to certain restrictions : 1. 
He should lay the time under a videlicet (with the 
prior intervention of the words " to wit," or " that is 
to say ") if he does not wish to be held to prove it 
strictly.^ 2. He should not lay a time that is intrinsi" 
eally impo99ible^ or inconsistent with the fact to which it 
relates. A time so laid would, in general, be sufficient 
ground for demurrer.* But, on the other hand, there 
is no ground for demurrer where such time is laid to 
a fact not traversable, or where, for any other reason, 
the allegation of time was unnecessarily made ; for an 
unnecessary statement of time, though impossible or 
inconsistent, will do no harm, upon the principle that 
Utile per inutile non vitiatur. 3. Again, there are 
some instances in which time happens to form a mate- 
rial point in the merits of the case ; and in these in- 
stances, if a traverse be taken, the time laid is of the 
substance of the issue, and must be strictly proved ; * 
just as in statements of local description it is necessary 
to prove the alleged place. The pleader, therefore, with 
respect to all facts of this kind, must state the time 

1 Co. Litt. 283 a. The King v. Chester, 2 Salk. 561. Cooke v. 
Birt, 5 Taunt. 765. Arnold v. Arnold, 3 Bing. N. C. 81. 

* As to the meaning and effect of a videlicet, vide 1 Chit Pi. 325, 
7th Amer. ed. Sjmmons v. Knox, 8 T. R. 68. Amfield v. Bate, 8 
M. & S. 178 ; 2 Wms. Saund. 291 c, 291 ^; 2 Wms. Notes to Saund. 
687. Heard Crim. PI. 140, 141. Hastings v. Levering, 2 Pick. 222. 
Draper v. Garratt, 2 B. & C. 2. Edge v- Strafford, 1 C. & J. 891. 
Holmes v. Newlands, 11 A. & E. 60; 8 P. & D. 128. Beesley v. 
Dolley, 6 Bing. N. C. 37. 

» Ring u. Roxbrough, 2 Tyr. 468; 2 C. & J. 418. 

« Nightingale v.Wilcoxson, 10 B.&C. 215. Edge v. Strafford, 1 
C. & J. 891. 
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truly, at the peril of failure as for a variance. And here 
the insertion of a videlicet will give no help.^ Thus, 
where the declaration stated an usurious contract, made 
on the twenty-first day of December 1774, for giving 
day of payment of a certain sum to the twenty-third day 
of December 1776, and the proof was, that the con- 
tract was on the twenty-third day of December 1774, 
giving day of payment for two years, it was held that 
the verdict must be for the defendant ; the principle 
of this decision being, that the time given for payment, 
being of the substance of an usurious contract, such 
time must be proved as laid.^ So where the declara- 
tion stated an usurious agreement, on the fourteenth 
day of the month, to forbear and give day of payment 
for a certain period, but it was proved that the money 
was not advanced till the sixteenth day, the plaintifE 
was nonsuited ; ^ it being held by Lord Mansfield, at 
the trial, and afterwards by the court in bank, that 
the day from whence the forbearance took place was 
material, though laid under a videlicet.^ 

1 Parkinson v. Whitehead, 2 M. & G. 829 ; 2 Scott N. R. 620. 
Nash V. Brown, 6 C. B. 584. 

' Carlisle v. Trears, 2 Cowp. 671. Accordingly, Fox v. Keeling, 2 
A. & E. 670. 

' The nature of a judgment of nonsuit has been stated in the second 
chapter, suprk, pp. 90, 91. It will be proper to explain here, how- 
ever, that when, on account of a variance, pr any other matter of 
form, the plaintiff understands that the judge is going to direct the 
jury to find a verdict against him, he usually takes the course of 
avoiding a verdict, by voluntarily submitting to judgment of nonsuit, 
and for that purpose he is supposed to absent himself from the court. 
The reason is, that such judgment does not prevent his bringing 
another action, but by a verdict he is barred for ever. 3 Bl. Comm. 
376. 3 Stephen Comm. 663, 6th ed. See Dewar v. Purday, 3 A. & £. 

166. 

^ Johnson v. Picket, cited Grimwood v. Barrit, 6 T. R. 463. Hardy 
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The general principle is, that in all torts and parol 
contracts, the day when the tort is alleged to have been 
committed or the contract made, is not material ; and if 
the defendant makes it material by his plea, the plain- 
tiff may reply another day, and it will be no depar- 
ture ; and the same principle applies to a case where 
it becomes necessary to prove when the contract was 
made, and it does not agree with the time alleged in 
the declaration. If time, however, enters into the 
terms of a written contract, the true time must be 
stated.^ 

Where the time need not be truly stated (as is gen- 
erally the case), it is subject to the rule, that the 
plea and subsequent pleadings should follow the day 
alleged in the declaration ; ^ and if in these cases no 
time at all be laid, the omission is aided after verdict, 
or judgment by confession or default, by the opera- 
tion of the statute of jeofails.^ But where in the plea 
or subsequent pleadings the time happens to be mate- 
rial, it must be alleged ; and there the pleader may 
be obliged to depart from the day in the declaration. 

RULE ni. 

The Pleadings miiBt specify Quality, Quantity, and Value.^ 

It is in general necessary, where the declaration 
alleges any injury to goods and chattels, or any con- 

V, Cathcart, 6 Taunt. 2. Rob«on v. Fallows, 8 Bing. N. C. 896. Marks 
V. Lahe^, 8 Bing. N. C. 408 ; 4 Scott, 187. Cousins v, Paddon, 2 C. 
M. & R. 547. • 

1 Little V. Blunt, 16 Pick. 866. 

3 2 Wms. Saund. 6 a. 2 Wms. Notes to Saund. 8. Hawe v. Planner, 
1 Wms. Saund. 14 ; 1 Wms. Notes to Saund. 11. 

* Iliggins V. Highfield, 13 East, 407. 

* Oportet quod petens rem designet, quam petit, — yidelicet, qua- 
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tract relating to them, that their quality, quantity, 
and value or price should be stated. And in any 
action brought for recovery of real property, its 
quality should be shown ; as, whether it consists of 
houses, lands, or other hereditaments ; and in general 
it should be stated whether the lands be meadow, 
pasture, or arable &c. And the quantity of the lands 
or other real estate must also be specified. So in an 
action brought for injuries to real property, the quality 
should be shown, as whether it consists of houses, 
lands, or other hereditaments. 

Thus, in an action of trespass for breaking the plain- 
tifE's close, and taking away his fish, without showing 
the number or nature of the fish, it was, after verdict, 
objected in arrest of judgment, first, ^^ that it did not 
appear by the declaration of what nature the fish were 
— pikes, tenches, breams &c." ; and secondly, that " the 
certain number of them did not appear." And the 
objection was allowed by the whole court.^ So where 
in an action of trespass, the declaration charged the 
taking of cattle, the declaration was held to be bad, 
because it did not show of what species the cattle 
were.^ So in an action of trespass where the plain- 
tiff declared for taking goods generally, without speci- 
fying the particulars, a verdict being found for the 

litatem&c. — item quantitatem &c. Bract. 431 a. Harpur's Case, 11 
Rep. 26 b. Knight v. Symms, Carth. 204. Doe v. Plowman, 1 East, 
441. Goodtitle v. Otway, 8 East, 867. Andrews v. Whitehead, 13 
East, 102. 2 Wms. Saund. 74, 74 a. 2 Wms. Notes to Saund. 266. 
Oystead v. Shed, 12 Mass. 606, 618. Commonwealth v. Maxwell, 2 
Pick. 143. Heard Crim. PI. ch. xxii. 

1 Planter's Case, 6 Rep. 84 b. 2 Wms. Saund. 74, 74 a. 2 Pick. 
148. 

3 Dale V. Phillipson, 2 Lutw. 1874. 
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plaintiff, the court arrested the judgment, for the un- 
certainty of the declaration.^ So, where in an action 
of replevin the plaintiff declared that the defendant 
*^ in a certain dwelling-house took divers goods and 
chattels of the plaintiff," without stating what the 
goods were, the court arrested the judgment for the 
uncertainty of the declaration, after judgment by de- 
fault, and a writ of inquiry executed.^ So in an ac- 
tion of dower, where blanks were left in the count for 
the number of acres claimed, the judgment was re- 
versed after verdict.* So in ejectment, the plaintiff 
declared for five closes of land, arable and pasture, 
called Long Furlongs, containing ten acres ; upon not 
guilty pleaded, the plaintiff had a verdict, and it was 
moved in arrest of judgment, that the declaration was 
ill, because the quantity and quality of the lands were 
not distinguished and ascertained, so as to show how 
many acres of arable there were, and how many of 
pasture ; and for this reason the declaration was held 
ill, and the judgment arrested.^ 

With respect to vahie it is to be observed that it 
should be specified in reference to the current money, 
thus : " divers, to wit, three tables of great value, to 
wit, the value of dollars." With respect to 

quantity, it should be specified by the ordinary meas- 
ures of extent, weight, or capacity, thus : " divers, to 
wit, fifty acres of arable land ; " — " divers, to wit, 
three bushels of wheat." 



1 Bertie v, Pickering, 4 Burr. 2456. Wiatt v, Essington, 2 JA, 
Raym. 1410, S. P. Commonwealth v. Maxwell, 2 Pick. 143. 
a Pope t;. Tillman, 7 Taunt. 642. 

* Lawley v, Gattacre, Cro. Jac. 498. 

* Knight V. Symms, Garth. 204. 
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The rale in question, however, is not so strictly 
construed but that it sometimes admits the specificar 
tion of quality and quantity in a loose and general 
way. Thus, a declaration in trover for two packs of 
flax and two packs of hemp, without setting out the 
weight or quantity of a pack, is good after verdict, 
and as it seems, even upon special demurrer.^ So a dec- 
laration in trover for a library of books has been al- 
lowed, without expressing what they were. So where 
the plaintiff declared in trespass for entering his house, 
and taking several keys for the opening of the doors 
of his said house, it was objected, after verdict, that 
the kind and number ought to be ascertained. But it 
was answered and resolved that the keys are suffi- 
ciently ascertained by reference to the house.^ So 
it was held, upon special demurrer, that it was suf- 
ficient to declare in trespass for breaking and entering 
a house, damaging the gpods and chattels, and wrench- 
ing and forcing open the doors, without specifying the 
goods and chattels, or the number of doors forced 
open ; for that the essential matter of the action was 
the breaking and entering of the house, and the rest 
merely aggravation.^ 

As with respect to time^ so with respect to quantity 
and valtte, it is not necessary when these matters are 
brought into issue, that the proof should correspond 
with the averment. The pleader may in general 
allege any quantity or value that he pleases (at least 
if it be laid under a videlicet), without risk from the 

1 2 Wms. Saund. 74 6. 2 Wms. Notes to Saund. 266. 

< Layton r. Grindall, 2 Salk. 643. 

s Chamberlain i;. Qreenfleld, 3 Wib. 292. 
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Tariance, in the event of a di£Eerent amount being 
proved.^ 

It is to be observed that a verdict cannot in gen- 
eral be obtained for a larger quantity or value than 
is alleged. The pleader, therefore, takes care to lay 
them to an extent large enough to cover the utmost 
case that can be proved. And it is also to be re- 
marked that, as with respect to time, so with respect 
to quantity or value, there may be instances in which 
it forms part of the substance of the issue ; and there 
the amount must be strictly proved as laid.* For 
example, to a declaration in assumpsit for 102. 4«. and 
other sums, the defendant pleaded as to all but 4Z. 7«. 
6(2., the general issue ; and as to the 41. Is. 6d. a ten- 
der. The plaintiff replied that, after the cause of 
action accrued and before the tender, the plaintiff de- 
manded the said sum of 42. 7^. 6d, which the defend- 
ant refused to pay ; and on issue joined it was proved 
that the plaintiff had demanded not 42. 7s, 6d. but 
the whole 10/. 4«. This proof was held not to sup- 
port the plaintiff's case.* 

^ Crispin v, Williamson, 8 Taunt. 107. Robson v. FaUows, B 
Bing. N. C. 392. Falcon v. Benn, 1 6. & D. 646 ; 2 Q. B. 314. Cooper 
V. Blick, 2 G. & D. 295; 2 Q. B. 915. Anderson v. Thornton, 2 G. & 
D. 602 ; 3 Q. B. 271. Matter that is material and necessary to be 
alleged, is not the less material and traversable because it is laid 
under a videlicet. The doubt that has sometimes occurred is, whether 
an immaterial averment is made material by the omission of the vi- 
delicet. Bissex V. Bissex, 8 Burr. 1729. Grim wood v. Barrit, 6 T. R. 
460. Nash t;. Brown, 6 C. B. 584, 595. Cousins v. Paddon, 2 C. M. 
& R. 557. 

^ Nightingale v. Wilcoxson, 10 B. & C. 215. Bubery v. Stevens, 
4 B. & Adol. 241. 

8 Rivers v. Griffiths, 5 B. & Aid. 680. Et vide Cousins v. Paddon, 
2 C. M. & R. 547. Marks v. Lahe^, 8 Bing. N. C. 408. 
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With respect to the allegation of quality^ this in 
general requires to be strictly proved as laid. 

RULE IV. 
The Pleadings mnet 8peoif7 the Names of Persons. 

First. This rule applies to the parties to the suit. 

The declaration must set forth accurately the Chris- 
tian name and surname both of the plaintiff and de- 
fendant, and a mistake or omission herein is grounded 
for plea in abatement.^ 

Secondly. The rule relates to persons not parties to 
the suit, of whom mention is made in the pleading. 

The names of such persons must in general be 
given ; but if they are not within the knowledge of 
the party pleading, an allegation to that effect should 
be made, and such allegation will excuse the omission 
of name.^ 

A mistake in the name of a party to the suit cannot 
be objected as a variance at the trial ; but the name 
of a person not a party is a point on which the proof 
must correspond with the averment at the risk of 
a variance.^ 

^ Com. Dig. Abatement E. 18» E. 19, F. 17, F. 18. Coip. Dig. 
Pleader C. 16. Bract. 801 b. 

3 Buckley v. Thomas, 1 Plowd. 128 a. See also Noden v, John- 
son, 16 Q. B. 218, 226 ; Heard Crim. PI. ch. V. 

* For decisions on the subject of misnomer, see 1 Chit. Archb. 
Pract. 225, 12tti ed. BuUen and Leake Precedents, 4, 3d ed. A per- 
son tfenred with a writ issued against another person is not bound to 
appear, and is not affected by proceedings taken in default of ap« 
pearance. If he it taken in execution, the party issuing the execu- 
tion, and the sheriff, are liable to an action for false imprisonment. 
Walley o. M*Connell, 18 Q. B. 908. Kelly o. Lawrence, 8 H. & C. 1. 
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RULE V. 
The Pleadings most show Title.^ 

When, in pleading, any right or authority is set up 
in respect of property personal or real, some title to 
that property must of course be alleged in the party, 
or in some other person from whom he derives his 
authority. So if a party be charged with any liability 
in respect of property personal or real, his title to that 
property must be alleged. 

It is proposed, first, to consider the case of a party's 
alleging title in himself^ or in another whose authorittf 
he pleads ; next, that of his alleging it in his adver- 
sari/. 

I. Of the case where a party alleges title in him- 
self, or in another whose authority he pleads. 

In this case the title must in general be fully and 
particularly alleged. With respect to the manner of 
its allegation, more specifically considered, it is to be 
observed, that there are certain forms used in plead- 
ing appropriate to each different kind of title, accord- 
ing to all the different distinctions as to the tenure, 
the kind or quantity of estate, the time of enjoyment, 
the number of owners, and the manner of derivation 
or acquisition.^ These forms are too various to be 
here stated ; and it will be sufiicient to refer the reader 
.to the copious stores in the printed precedents.* 

1 Com. Dig. Pleader 8 M. 9. Bract. 872 b, 873 b. Pearle o. 
Bridges, 2 Wins. Sannd. 401. 2 Wins. Notes to Saund. 811. Can- 
liffe V. Whitehead, 3 Bing. N. C. 828 ; 6 Scott, 81. 

s See 2 Bl. Comm. 108. 

* See 2 Chit PI. 404 et seq. 7th ed. 
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There are also certain general rules relative to the 
manner of showing title, in pleading, of which it will 
be useful to give some account. 

There is a leading distinction on this subject be- 
tween estates in fee simple and particular estates. 

In general it is sufficient to state a seisin in fee 
simple — per se ; that is, simply to state (according to 
the usual form of alleging that title) that the party 
was ^' seised in his demesne as of fee, of and in a cer- 
tain messuage " &c. without showing the derivation, 
or (as it is expressed in pleading) the commencement 
of the estate.^ For if it were requisite to show from 
whom the present tenant derived his title, it might be 
required, on the same principle, to show from whom 
that person derived his^ and so ad infinitum. Besides, 
as mere seisin will be sufficient to give an estate in 
fee simple, the estate may, for any thing that appears, 
have had no other commencement thai;! the seisin 
itself, which is alleged. So, though the fee be con- 
ditional or determinable on a certain event, yet a seisin 
in fee may be alleged, without showing the com- 
mencement of the estate.^ 

However, it is sometimes necessary to show the 
derivation of the fee, viz. where in the pleading the 
seisin has already been alleged in another person, 
from whom the present party claims. In such case 
it must of course be shown how it passed from one of 
these persons to the other. Thus, in debt or covenant 
brought on an indenture of lease by the heir of the 
lessor, the plaintiff having alleged that his ancestor 
was seised in fee, and made the lease, must proceed to 

* 

^ Co. Litt. 808 b. Scavage v. Hawkins, Cro. Car. 67L 
* Se^mor't Caw, 10 Rep. 08. 
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Bhow how the fee passed to himself, viz. by de- 
Bcent.i 

With respect to particular estates^ the general rule 
is, that the commencement of particvAar estates must be 
shown? If therefore a party sets up in his own favor 
an estate tail, an estate for life, a term of years, or a 
tenancy at will, he most show the derivation of that 
title from its commencement, that is, from the last 
seisin in fee simple ; and if derived from alienation or 
conveyance, the substance and effect of such convey- 
ance should be precisely set forth. 

To the rule, that the commencement of particular 
estates must be shown, there is this exception, that it 
need not be shown where the title is alleged by way 
of inducement only.* Thus, if an action of debt or 
covenant be brought on an indenture of lease, by the 
executor or assignee of a lessor, who had been entitled 
for a term of years, it is necessary in the declaration 
to state the title of the lessor, in order to show that 
the plaintiff is entitled to maintain the action as his 
representative or assignee. But as the title is in that 
case alleged by way of inducement only (the action 
being mainly founded on the lease itself), and there- 
fore it is probable that the title may not come into 
question, the particular estate for years may be 
alleged in the lessor, without showing its commence* 
ment. 

On the subject of the derivation of title, the follow- 
ing additional rules may be collected from the books : 

1 See CuthbertBon v. Irving, 4 H. & N. 742. 

» Co. Litt. 808 b; Scilly v. Dally, 2 Salk. 662. Johns v. Whitlf , 
8 Wils. 72. Hendy r. Stephenson, 10 East, 60. 

9 Com. Dig. Pleader E. 19, C. 48. See Thriscatt v, Martin, 8 
Exch. 464. 
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First, Where a party claims by inheritance^ he must 
in general show how he is heir^ viz. as son or other- 
wise;^ and if he claim by mediate^ not immediate 
descent^ he must show the pedigree ; for example, if he 
claims as nephe^, he must show how nephew.^ 

Secondly, Where a party daims by conveyance or 
alienation^ the nature of the conveyance or alienation 
must in general be stated^ as whether it be by devise, 
feofiFment &c.^ 

Thirdly, The nature of the conveyance or alienation 
should be stated according to its legal effect^ rather than 
its form of words. This depends on a more general 
role, which we shall have occasion to consider in 
another place, viz. ^^that things are to be pleaded 
L according to their l^al effect or operation." For the 
present, the doctrine as applicable to conveyances; 
may be thus illustrated: In pleading a conveyance 
for life, with livery of seisin, the proper form is to 
allege it as a ^^ demise " for life, for such is its effect 
in proper legal description. So a conveyance in tail, 
with livery, is always pleaded (on the same principle) 
as a ^' gift " in tail ; and a conveyance of the fee, with 
livery, is described by the term " enfeoffed." * And 

1 Denham t;. Stephenfion, 1 Salk. 855. Newcastle v. Wright, 1 
Ley. 190. Reynoldson v. Blake, 1 Ld. Raym. 202. 

3 Damsday v. Hughes, 8 B. & P. 458, and see Roe v. Lord, 2 W. 
Bl. 1099, and the cases there cited. 

• Com. Dig. Pleader E. 23, £. 24. 

* Upper Bench Precedents, 196. " Feoffoaent properly betokeneth 
a conyeyance in fee, and yet sometimes improperly it is called a 
feoffment, when an estate of freehold only doth passe," Co. Litt. 9 a. 
Feoffare dicitur qui feodum simplex feoffatorio confert, donare qui 
feodum talliatum. Spelman, Gloss, yerbo Feoffare. And Lord Coke, 
in another place, makes the distinction laid down in the text between 
feoffment, gift, and demise. Vynior's Case, 8 Rep. 82 b. 

15 
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such would be the correct form of pleading whatever 
might be the words of donation used in the instrument 
itself, which in all the three cases are often the same, 
viz. those of " give " and " grant." ^ So in a convey- 
ance by lease and release, though the words of the 
deed of release be ^^ grant, bargain, sell, alien, release, 
and confirm," yet it should be pleaded as a release 
only, for that is the legal effect. So a surrender 
(whatever words are used in the instrument) should , 
be pleaded as such, since by no other term is the 
operation of a conveyance as a surrender aptly de- 
scribed in pleading. > 

Fourthly. Where the nature of the conveyance is 
such that it would at common law be valid withotU deed 
or writing^ there no deed or writing need be alleged in 
the pleading^ though such document may in fact exist ; 
btU where the nature of the conveyance requires at com- 
mon law a deed or other written instrument^ such in- 
strument mvM be alleged. Therefore a conveyaQce 
with livery of seisin, either in fee, tail, or for life, is 
pleaded without alleging any charter or other writing 
of feoffment, gift, or demise, whether such instrument 
in fact accompanied the conveyance or not. For such 
conveyance might at common law be made by parol • 
only ; and though by the Statute of Frauds, 29 Car. 
II. ch. 8, § 1, it will not now be valid unless made in 
writing, yet the form of pleading remains the same as 
before the act of Parliament.^ On the other hand, a 

1 ** Do or dedi is the aptest word of feoffment" Co. Litt 9 a. 

3 1 Wins. Saund. 286. 1 Wms. Notes to Saund. 289. 

* This depends upon a more general rule, viz. that with respect to 
acts valid at common law, mere regulations as to the mode of per- 
formance, introduced by statute, do not alter the form of pleading at 
common law. This rule will be noticed hereafter in its proper place. 
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devise of lands (which at common law was not valid, 
and authorized only by statute) must be alleged to 
have been made in writing ; ^ which is the only form 
in which the statutes authorize it to be made. So if 
a conveyance by way of ffrant be pleaded, a deed must 
be alleged ; * for matters that " lie in grant " (accord- 
ing to the legal phrase) can pass by deed only.* 

Thus far with respect to the allegation of title in 
general. There are, however, certain excepted cases 
in which different and less precise modes of laying 
title are permitted. 

1. It is occasionally sufficient to allege what may 
be called a general freehold title. 

In a plea in trespass quare clausum fregit, or an 
avowry in replevin,* if the defendant claim an estate 
of freehold in the locus in quo, he is allowed to plead 
generally that the place is his ^^ close, soil, and free 
hold." This is called the plea or avowry of liberum 
tenementum^ and it may be convenient here to give 
the form of it. 

Plea. 

Liberum Tenementum, 

In Tbbspass quarb clausum fregit. 

And for a further plea in this behalf as to the break- 
ing and entering the said close in which &c. in the 
declaration mentioned, and with feet in walking, 

^ 1 Wms. Sannd. 276 e, 277 a, note 2. 1 Wms. Notes to Saund. 
892. 

3 Porter v. Gray, Cro. EUz. 246. 1 Wms. Saand. 288 6. Lathbnry 
V. Arnold, 1 Bing. 217. 

* Vin. Ab. tit. Grants G. a. 

« 1 Wms. Saund. 847 e. 1 Wms. Notes to Saand. 648. 
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treading down, trampling upon, consuming and spoil* 
ing the grass and herbage then and there growing, 
the defendant says, that the said close in the declara* 
tion mentioned^ and in which &c. now is, and at the 
said several times, when &c. ufos the alose^ sail^ and 
freehold of him the defendant. Wherefore he the de- 
fendant at the said several times when &c. broke and 
entered the. said close in which &c. and with feet in 
walking trod down, trampled upon, consumed and 
spoiled the grass and herbage then and there grow- 
ing, as he lawfully might for the cause aforesaid, which 
are the same trespasses in the introductory part of 
this plea mentioned, and whereof the said plaintiff 
has above alleged. And this the defendant is ready 
to verify. 

This allegation of a general freehold title will be sus- 
tained by proof of any estate of freehold — whether 
in fee, in tail, or for life only, and whether in posses-* 
sion. Or expectant on the determination of a term of 
years. But it does not apply to the case of a freehold 
estate in remainder or reversion expectant on a par- 
ticular estate of freehold. 

The plea or avowry of liberum tenementum is the 
only case of usual occurrence in modem practice in 
which the allegation of a general freehold title, in lieu 
of a precise allegation of title, is sufficient.^ , 

This plea is of a somewhat anomalous nature, for it 
does not follow that the defendant may not be a tres- 
passer, although he be the freeholder ^ such title being 
oompatible with the plaintiff's possei^sion for a term 
of years. The plea, however, may be treated as a 

^ 1 Wms. Saimd. 347 e» 1 Wms. Note» to Saund. 64a 
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good defence by way of confession and avoidanoey by 
construing it in such sense as that, while admitting a 
possession in the plaintiff which would entitie him to 
maintain the action against a wrong-doer, it asserts a 
freehold in the defendant with a right to the immedir 
ate possession. And accordingly, where the plaintiff 
by his replication shows this right of possession to be 
Tested under an outstanding term of years, either in 
the plaintiff himself^ or in a third person,^ such repli- 
cation is a sufficient answer to the defendant's plea o£ 
freehold. 

In alleging a general freehold title, it is not nece«h 
sary (as appears by the above example) to show iU 
commencement. 

2. It is often sufficient to allege a title of mere pos^ 
session. . . X^ 

The form of laying a title of possession, in respectV 
of goods and chattels^ is either to allege that they were 
the ^ goods and chattels of the plaintiff,'' or that he 
was ^* lawfully possessed of them as of his own prop; 
erty." With respect to corporeal hereditaments^ the 
form is either to allege that the close &c. was the 
*' close, of" Oxe plaintiff, or that he was "lawfully 
possessed of a certain close " &c. With respect to 
incorporeal hereditaments^ a title of possession is gen- 
erally laid, by alleging that the plaintiff was possessed 
of the corporeal thing, in respect of which the right is 
claimed, and by reason thereof was entitled to the 
right at the time in question ; for example, that he 

1 Doe t;. Wright, 10 A. & B. 768. 

3 Ryan v. Clark, 14 Q. B. 65. See fiirther, as to the plea of liberum 
tenementum, Lambert o. Stroother, Willes, 218. Boberts v. Tayler, 1 
C. B. 117. 
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^^was possessed of a certain messuage &c., and bj 
reason thereof, during all the time aforesaid, of right 
ought to have had common of pasture &c." 

A title of possession is applicable^ that is, Tvill be 
sufficiently sustained by the proof, in all cases where 
the interest is of a present and immediate kind. Thus, 
when a title of possession is alleged with respect to 
goods and chattels^ the statement will be supported by 
proof of any kind of present interest in them, whether 
that interest be temporary and special, or absolute in 
its nature, — as, for example, whether it be that of a 
carrier or finder only, or that of an owner and propri- 
etor.^ So where a title in possession is alleged in re- 
spect of corporeal or incorporeal hereditaments^ it will 
be sufficiently maintained by proving any kind of 
estate in possession^ whether fee simple, fee tail, for 
life, for term of years, or otherwise. On the other 
hand, with respect to any kind of property, a title of 
possession would not be sustained in evidence by 
proof of an interest in remainder or reversion only ; 
and therefore, when the interest is of that descrip- 
tion, the preceding forms are inapplicable, and the 
title must be laid in remainder or reversion according 
to the fact. 

Where a title of possession is applicable^ the allega- 
tion of it is in many cases sufficient in pleading, with- 
out showing title of a superior kind. The rule on 
this subject is as follows : that it is sufficient to allege 
possession as against a wrong-doer;^ or, in other 

1 2 Wms. Saund. 47 b. 2 Wins. Notes to Saund. 89. 

s Com. Dig. Pleader C. 89, C. 41. Taylor v. Eastwood. 1 East, 
212. Grimstead v. Marlowe, 4 T. R. 717. Pomell v. Youog, 3 M. ft 
W. 288. Camabj v. Welby, 8 A. & £. 872. 
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words, that it is enough to lay a title of possession 
against a person who is stated to have committed an 
injury to such possession, having, as far as it appears, 
no title himself. Thus, if the plaintiff declares in 
trespass, for breaking and entering his close, or in 
trespass on the case, for obstructing his right of way, 
it is enough to allege in the declaration, in the first 
case, that it is the ^^ close of the plaintiff," in the 
second case, that ^^ he was possessed of a certain mes- 
suage &c., and by reason of such possession, of right 
ought to have had a certain way " &c. For if the case 
was, that the plaintiff being possessed of the close, the 
defendant, having himself no title, broke and entered 
it, or that, the plaintiff being possessed of a messuage 
and right of way, the defendant, being without title, 
obstructed it, then whatever was the nature and extent 
of the plaintiff's title in either case, the law will give 
him damages for the jury to his possession ; and it is 
the possession therefore, only, that needs to be stated. 
It is true that it does not yet appear that the defend- 
ant had no title, and by his plea he may possibly set 
up one superior to that of the plaintiff ; but as, on 
the other hand, it does not yet appear that he had 
title, the effect is the same ; and till he pleads, he must 
be considered as a mere wrongdoer ; that is, he must 
be taken to have committed an injury to the plaintiff's 
possession without having any right himself. 

Again, in an action of trespass for assault and bat- 
tery, if the defendant justifies on the ground.that the 
plaintiff wrongfully entered his house, and was mak- 
ing a disturbance there, and that the defendant gently 
removed him, the form of the plea is that " the de- 
fendant was lawfully possessed of a certain dwelling- 
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house &c., and being so possessed the said plaintiff 
was unlawfully in the said dwelling-house " &c. ; and 
it is not necessary for the defendant to show any title 
to the house, beyond this of mere possession. For 
liie plaintiff has at present set np no title at all to 
the house, and on the face ot the plea he has commit- 
ted an injury to the defendant's possession, without 
having any right himself. So in an action of tres- 
pass for seizing cattle, if the defendant justifies on the 
ground that the cattle were damage-feasant on his 
close, it is not necessary for him to show any title to 
his close, except that of mere possession.^ 

It is to be observed, however, with respect to this 
rule, as to ailing possession against a wrong-doer, 
that it i^eems not to hold in replevin. For in that 
action it is held not to be sufficient to state a title of 
possession, even in a case where it would be allowable 
in trespaw, by virtue of the rule above mentioned. 
Thus, in replevin, if the defendant, by way of avowry, 
pleads that he was possessed of a messuage, and en- 
titled to common of pasture, as appurtenant thereto, 
and that he took the cattle damage-feasant, it seems 
that this pleading is bad ; and that it is not sufficient 
to lay such mere title of possession in this action.^ 

II. Having discussed the case where a party alleges 

1 1 Wms. Saund. 221, 846. 2 Wms. Saund. 285. Bac. Ab. Tres- 
pass, 618, 6th ed. It is sometimes said that the reason why it is suffi- 
cient to lay a possessory title in such cases is, that the title is matter 
of inducement only to the main subject of the plea. But this doctrine, 
if well examined, resolves itself into the broader and more extensive 
rule given in the text. 

3 Hawkins v. Eckles, 2 B. & P. 869, 861, note. Per Buller, J., in 
Dovaston v. Payne, 2 H. Bl. 680; S. C. 2 Smith L. C. 142, 7th Amer. 
ed. 1 Wms. Saund. 846 e. 2 Wms. Saund. 296. 
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title in himself, or 8dme otiier 'whose authority he 
pleads, next is to be considered the case where a 
party alleges title in his advermry. 

The rule on this subject appears in general to be, 
that it i8 not necessary to allege title more precisely 
than is sufficient to show a liability in the party charged^ 
or to defeat his present claim. Except as far as these 
objects may require, a party is not compellable to 
show the precise estate which his adversary holds, 
even in a case where, if the same person were plead- 
ing^ his own title, such precise allegation would be 
necessary. The reason of this difference is, that a 
party must be presumed to be ignorant of the partio- 
ulars of his adversary's title, though he is bound to 
know his own.^ 

To answer the purpose of showing a liability in the 
party charged, according to the rule here given, it is 
in most cases sufficient to allege a title of possession ; 
the forms of which are similar to those in which the 
same kind of title is allied in favor of the party 
pleading. 

A title of possession, however (as shown under a 
former head), cannot be sustained in evidence, except 
by proving some present interest in chattels or actiud 
possession of land. If, therefore, the interest be by 
way of reversion or remainder, it must be laid accord- 
ingly, and the title of possession is inapplicable. So 
there are cases in which to charge a party with mere 
possession would not be sufficient to show his liability. 
Thus in declaring against him in debt for rent, as 
assignee of a term of years, it would not be sufficient 

1 Rider v. Smith, 3 T. R. 766. Derisley v. Custance, 4 T. R. 77. 
Attorney General v. Meller, Hardr. 459. 
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to show that he was possessed, but it must be shown 
that he was possessed as assignee of the term. 

Where a title of possession is thus inapplicable or 
insufficient, and some other or superior title must be 
shown, it is yet not necessary to allege the title of an 
adversary with as much precision as in the case where 
a party is stating his own,^ and it seems sufficient that 
it be laid fully enough to show the liability charged. 
Therefore, though it is the rule with respect to a 
man's own title, that the commencement of particular 
estates shovld he shown^ unless alleged by yiray of 
inducement^ yet this is unnecessary in pleading the 
title of an adversary.^ So in cases where it happens 
to be requisite to show whence the adversary derived 
his title, this may be done with less precision than 
where a man alleges his own. And in general it is 
sufficient to plead such title by a que estate, that is, to 
allege that the opposite party has the same estate, as 
has been precedently laid in some other person, with- 
out showing in what manner the estate passed from 
the one to the other. Thus in debt, where the de- 
fendant is charged for rent as the assignee of the term 
after several mesne assignments, it is sufficient, after 
stating the original demise, to allege, that "after 
making the said indenture, and during the term there- 
by granted, to wit, on the day of in the 
year , all the estate and interest, of the said 
E. F." (the original lessee) "of and in the said demised 
premises, by assignment, came to and vested in the 
said C. D.," without further showing the nature of 

1 Com. Dig. Pleader C. 42. Hill v. Saunders, 4 B. & C. 686. 
> Blake v. Foster, 8 T. B. 487. 
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the mesne assignments.^ But if the case be reversed, 
that is, if the plaintiff, claiming as assignee of the 
reversion, sue the lessee for rent, he must precisely 
show the conveyances, or other media of title, by 
which he became entitled to the reversion ; and to say 
generally that it came by assignment, will not, in this 
case, be sufficient, without circumstantially alleging 
all the mesne assignments.^ Upon the same principle, 
if title be laid in an adversary, by descent, as, for 
example, where an action of debt is brought against 
an heir on the bond of his ancestor, it is sufficient to 
charge him as an heir^ without showing how he is 
heir, viz. as son or otherwise ; ^ but if a party entitle 
himself by inheritance, we have seen that the mode of 
descent must be alleged. 

The manner of showing title both where it is laid 
in the party himself, or the person whose authority he 
pleads, and where it is laid in his adversary, having 
been now considered, it may next be observed, that 
the title so shown is ordinarily of the substance of the 
issue, and must therefore, when issue is taken upon it, 
be strictlj proved.^ With respect to the allegations 
of time^ quantity^ and value^ it has been seen that they, 
in most cases, do not require to be proved as laid, at 
least if laid under a videlicet. But with respect to 
tifle^ it is ordinarily of the substance of the issue ; 
and therefore, according to the general principle 
stated in the first chapter of this work, requires to be 

1 1 Wms. Saund. 112. Derislej v. Custance, 4 T. R. 77. 2 Chit 
PI. 396, 7th ed. 

2 1 Wms. Saund. 112. See Cuthbertson v, Inrmg, 4 H. & N. 742. 
* Denham v. Stephenson, 1 Salk. 856. 

4 See Brunton v. HaU, 1 <i. B. 782. Cawkwell v. Russell, 26 L. J. 
Ezch. 34. 
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maintained accurately by the proof. Thna in an 
tion on the case, the plaintiff alleged in his declara- 
tion that he demised a house to the defendant for 
seven years, and that during the term the defendant 
so negligently kept his fire that the house was burned 
down ; and the defendant having pleaded non demisit 
modo et form&, it appeared in evidence that the plain- 
tiff had demised to the defendant several tenements, 
of which the house in question was one ; but that with 
respect to this house, it was, by an exception in the 
lease, demised at will only. The court held, that 
though the plaintiff might have declared against the 
defendant as tenant at will only, and the action would 
have lain, yet having stated a demise for seven years, 
the proof of a lease at will was a variance, and that in 
substance, not in form only ; and on the ground of 
such variance, judgment was given for the defendant.^ 
The rule which requires that the title should be 
shown having now been explained, it will be proper 
to notice an exception to which it is subject. This 
exception is, that no title need be shown where the 
opposite party is estopped from denying the title. 
Thus in an action for goods sold and delivered, it is 
unnecessary, in addition to the allegation that the 
plaintiff sold and delivered them to the defendant, to 
state that they were the goods of the plaintiff; ^ for a 
buyer who has accepted and enjoyed the goods cannot 
dispute the title of the seller. So in debt or covenant 
brought by the lessor against the lessee on the cove- 
nants of the lease, the plaintiff need allege no title to 

1 Cudlip V. Bundle, Carth. 202. Such variance would now be 
Hmended. 

« BuU. N. P. 139. 
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the premises demised, because a tenant is estopped 
from denying his landlord's title. On the other hand, 
however, a tenant is not boimd to admit title to 
any extent greater than might authorize the lease ; 
and therefore, if the action be brought not by the 
lessor himself, but by his heir, executor, or other rep- 
resentative or assignee, the title of the lessor must be 
alleged, in order to show that the reversion is now 
legally vested in the plaintiff, in the character in 
which he sues.^ Thus, if he sue as heir, he must 
allege that the lessor was seised in fee, for the tenant 
is not bound to admit that he was seised in fee ; and 
unless he was so, the plaintiff cannot claim as heir. 

RULE VI. 
The Pleadings must show Authority.^ 

In general, when a party has occasion to justify 
under a writ, warrant, precept, or other authority 
whatever, he must set it forth particularly in his 
pleading. And he ought also to show that he has 
substantially pursued such authority. 

And in all cases where the defendant justifies under 
judicial process, he must set it forth particularly in 
his plea ; and it is not sufficient to allege generally 
that he committed the act in question by virtue of a 
certain writ or warrant directed to hira.^ But on this 

1 See CuthberUon v. Inring, 4 H. & N. 742, and 6 H. & N. 186, in 
error. 2 Wms. Notes to Saund. 882. 

< " Regular4y whensoever a man doth any thing by. force of a war- 
rant or authority, he must plead it." Co. Litt. 288 a, 808 b. Com. 
IMg. Pleader £. 17. 1 Wms. Sannd. 298. Lamb v. MUU>4 Mod. 877. 

> 1 Wms. Saund. 298. Co. Litt. 808 b. 
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subject there are some important distinctions as to the 
degree of particularity which the rules of pleading in 
different cases require. 

1. It is not necessary that any person justifying 
under judicial process should set forth the cause of 
action in the original suit in which that process 
issued.^ 

2. If the justification be by the officer executing the 
writ, he is required to plead such turit only, and not 
the judgment on which it was founded ; for his duty 
obliged him to execute the former, without inquiring 
about the validity or existence of the latter.* 

But if the justification be by a party to the suit, 
or by any stranger, except an officer, the judgment as 
well as the writ must be set forth.* 

8. Where it is an officer who justifies, he must 
show that the writ was returned^ if it was such as it 
was his duty to return. 

4. Where it is necessary to plead the judgment, 
that may be done (if it was a judgment of a superior 
court) without setting forth any of the previous pro- 
ceedings in the suit.^ 

5. Where the justification is founded on process 
issuing out of an inferior court, or, as it seems, a court 
of foreign jurisdiction, the nature and extent of the 

1 Rowland v. Veale, 1 Cowp. 18. Belk v. Broadbent, 3 T. R 188. 
1 Wms. Saund. 91 a. 1 Wms. Notes to Saund. 112. 

2 Andrews v, Marris, 1 Q. B. 8 ; 1 G. & D. 268. 

* Per Holt, C. J., in Britton v. Cole, Carth. 443 ; 1 Salk. 408. Bai^ 
ker V. Braham, 8 Wils. 368. But in Britton t*. Cole, 1 Salk. 408, it is 
said that the court " seemed to hold, that if one comes in aid of the 
officer at his request, he may justify as the officer may do." 

4 See the precedents 3 Chitt. Pi. 841, 7th ed. Bullen and Leake 
Precedents, 624, 8d ed. 
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jurisdiction of such court ought to be set forth ; and 
it ought to be shown that the cause of action arose 
within that jurisdiction ; though a justification founded 
on process of any of the superior courts need not con- 
tain such allegations.^ And in pleading a judgment 
of inferior courts, the previous proceedings are in 
some measure stated. But it is allowable to set them 
forth with a taliter processum est, thus, that A. B. at 
a certain court &c., held at &c., brought his action 
against C. D. in a certain plea of trespass on the case 
or debt &c. (as the case may be), for a cause of 
action arising within the jurisdiction, and thereupon 
inch proceeding B were had^ that afterwards &c. it was 
considered by the said court that the said A. B. 
should recover against the said C. D. &c.^ 

Notwithstanding the general rule under considera- 
tion, it is allowable, where an authority may be con- 
stituted verbally and generally, to plead it in general 
terms. Thus in replevin, where the defendant makes 
cognizance confessing the taking of the goods or cat- 
tle as bailifE of another person for rent in arrear or aa 
damage feasant, it is sufficient to say, that ^^ as bailiff 
of the said E. T. he well acknowledges the taking &c. 
as for and in the name of a distress &c." without 
showing any warrant for that purpose.' 

The allegation of authority^ like that of title^ must 
in general be strictly proved as laid. 

The above-mentioned particulars of place, time, 

1 Collet V. Keith, 2 East, 274. Moraria v. Sloper, Willes, 30. 
Morrell v, Martin, 4 Scott N. R. 800 ; 3 M. & G. 681. 

^ 1 Wms. Saund. 91 a. 1 Wms. Notes to Saund. 112. Rowland 
V. Veale, 1 Cowp. 18. Morse v. James, Willes, 122. 

* Matthews v. Gary, 3 Mod. 188. 
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quality, quantity, and value, names of persons, title, 
and authority, though in this work made the subjects 
of distinct rules, in a view to convenient classification 
and arrangement, are to be considered but as exam- 
ples of that infinite variety of circumstances, which it 
may become necessary in different cases and forms of 
action to particularize for the sake of producing a 
certain issue ; — for it may be laid down as a compre- 
hensive rule, that, 

RULE VII. 

In general, ^Rrhatever is aUeged In Pleading must bo 

aUeged with Certainty. 

This rule being very wide in its terms, it will be 
proper to illustrate it by a variety of examples. 

In pleading performance of the condition of a hond^ 
or of covenants or other matters referred to in such con- 
dition^ it is a rule, though open to exceptions that will 
be presently noticed, that the party must not plead 
generally that he performed the condition or cover 
nants, but must show specially the manner of perform- 
ance ; and where the subject to be performed consists 
of several different acts, must show specially the per- 
formance of each.^ Thus, in debt on bond conditioned 
to show on a certain day a sufficient discharge of an 
annuity, the defendant pleaded that on that day he 
did offer to show a sufficient discharge. And it was 
adjudged that the plea was insufficient, " for his plea 
ought to have alleged what manner of discharge he 

1 Com. Dig. Pleader E. 26, E. 26, 2 W. 88. 1 Wdm. Saund. 116. 
1 Wms. Notes to Saund. 183. 
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ofEered to show, viz. a release or other matter of dis- 
charge, upon which the court might judge if it was 
sufficient or not ; for the country shall not inquire of 
it, but it ought to be adjudged by the court ; which 
the judges cannot do, if the special matter be not 
showed to them." ^ So in debt on bond conditioned 
for the payment of 30?. to H. S., T. S., and A. S., tam 
cito as they should come to the age of twenty-one 
years, the defendant pleaded that he paid those sums 
tam cito as they came of age, and the plaintiff de- 
murred because it ^as not shown when they came of 
age, and the certain times of the payment. " And 
for this cause all the court held the plea to be ill, for 
although it be a good plea regularly to the condition 
of a bond, to pursue the words of the condition and 
to show the performance, yet Coke said there was 
another rule, that he ought to plead in certainty the 
time, place, and manner of the performance of the 
condition, so as a certain issue may be taken : other- 
wise it is not good. Wherefore because he did not 
plead here in certainty, it was adjudged for the plain- 
tiff. And between the same parties in another action 
of debt upon an obligation, the condition being for 
the performance of legacies in such a will, he plead- 
ing performance generally, and not showing the will 
nor what the legacies were, it was adjudged for the 
plaintiff." ^ So in debt on a bond conditioned for the 
performance of several specific things, " the defend- 
ant pleaded performavit omnia &c. Upon demurrer 
it was adjudged an ill plea ; for the particulars being 

1 Lisle's Case, cited 9 Rep. 26 a. See also Lloyd v. Wood, 6 A. 
& E. 228. 

3 HaUey i;. Carpenter, Cro. Jac. 859. 

16 
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expressed in the condition, he ought to plead to each 
particularly by itself." * 

Yet this rule requiring performance to be specially 
shown, admits of relaxation where the subject com- 
prehends such multiplicity of matter as would lead to 
great prolixity ; and a more general mode of allega- 
tion is in such cases allowable. It is open also to the 
following exceptions. Wheire the condition is for the 
performance of matters set forth in another instru-- 
ment, and these matters are in an affirmative and 
absolute form, and neither in the negative nor the 
disjunctive, a general plea of performance is sufficient. 
And where a bond is conditioned for indemnifying 
the plaintifiE from the consequences of a certain act, a 
general plea of non damnificatus, viz. that he has not 
been damnified, is proper, without showing how the 
defendant has indemnified him. These variations 
from the ordinary rule and the principles on which 
they are founded, will be explained hereafter. 

When in any of these excepted cases, however, a 
general plea of performance is pleaded, the rule under 
discussion still requires the plaintiff to show particu- 
larly in his replication in what way the condition or 
covenant has been broken; for otherwise no suffi- 
ciently certain issue would be attained. Thus in an 
action of debt on a bond conditioned for performance 
of affirmative and absolute covenants contained in a 
certain indenture, if the defendant pleads generally 
(as in that case he may), that he performed the cove- 
nants according to the condition, the plaintiff cannot 

1 Wimbleton v. Holdrip, 1 Ler. 808. And see Kepp v. Wiggett, 6 
C. B. 280 ; Roakes v. Manser, 1 C. B. 631 ; Note to J' Anson v. Stu- 
art, 2 Smith L. C. 88, 7th Amer. ed. 
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in his replication tender iBsue with a mere traverse of 
the words of the plea, viz. that the defendant did not 
perform any of the covenants &c. ; for this issue 
would be too wide and uncertain ; but he must assign 
a breach, showing specifically in what particular, and 
in what manner, the covenants have been broken.^ 

Not only on the subject oi performance^ but in a 
variety of other cases, the books afEord illustration of 
the general rule requiring certainty .2 

Thus, in debt on bond, the defendant pleaded that 
the instrument was executed in pursuance of a certain 
corrupt contract, made at a time and place specified, 
between the plaintiff and defendant, whereupon there 
was reserved above the rate of X5 for the forbearing 
of £100 for a year, contrary to the statute in such 
case made and provided. To this plea there was a 
demurrer, assigning for cause that the particulars of 
the contract were not specified, nor the time of for- 
bearance, nor the sum to be forborne, nor the sum to 
be paid for such forbearance. And the court held 

^ Plomer v. Ross, 5 Taunt 886. Per Lord Mansfield in Sayre t^. 
Minns, 2 Cowp. 57a 

^ For instances of what is, or is not sufficient certainty in the 
declaration, see Dixon v. Fletcher, 8 M. & W. 146. Lewis v. Parkes, 
8 M. & W. 188. Parrett Navigation Company v. Stower, 6 M. & W. 
664. Hinde v. Gray, 1 M. & G. 195. France v. White, 1 M. & G. 731. 
Riseley v. Ryle, 1 Dowl. N. S. 660. In the plea, West u. Turner, 6 
A. & E. 614. Cowan t;. Braidwood, 1 M. & G. 882. Bowler v. Nichol- 
son, 12 A. & E. 841 ; 4 P. & D. 16. Rutter v. Chapman, 8 M. & W. 
88, 84. Pitt 17. Chappelow, 8 M. & W. 616. Deacon v. Stodhart, 5 
Bing. N. C. 594. Harden v. CUf ton, 1 G. & D. 22 ; 1 Q. B. 522. Ash- 
ton o. Freestun, 2 M. & G. 1. Dunn v. Di Nuoro, 8 Scott N. R. 487. 
Davis V. Holding, 11 A. & E. 710; 3 P. & D. 413. In the replicHtion, 
Ferguson r. Mahon, 11 A. & E. 179. Turquand v. Mosedon, 7 M. ft 
W. 604. 
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that the plea was bad for not setting forth particularly 
the corrupt contract and the usurious interest; and 
Bayley, J., observed that he had " always understood 
that the party who pleads a contract must set it out, 
if he be a party to the contract." * 

To an action on the case for a libel, imputing that 
the plaintiff was connected with swindlers and com- 
mon informers, and had also been guilty of deceiving 
and defrauding divers persons, the defendant pleaded 
that the plaintiff had been illegally, fraudulently, and 
dishonestly concerned with, and was one of a gang of 
swindlers and common informers, and had also been 
guilty of deceiving and defrauding divers persons 
with whom he had had dealings and transactions. To 
this plea there was a special demurrer, assigning for 
cause inter alia that the plea did not state the par- 
ticvlar instances of fraud? 

In an action of trespass for false imprisonment the 
defendants pleaded, that before the said time when 
&c., certain persons unknown had forged receipts on 
certain forged dividend warrants and received the 
money purporting to be due thereon in Bank of Eng- 
land notes, amongst which was a note for £100, which 
was afterwards exchanged at the bank for other notes, 
amongst which was one for £10, the date and number 
of which was afterwards altered ; that afterwards and 
a little before the said time When &c., the plaintiff 
was suspiciouslt/ possessed of the altered note, and did 
in a suspicious manner dispose of the same to one 
A. B., and afterwards in a suspicious manner left 

1 Hill v. Montagu, 2 M. & S. 377. Hinton v. Boffej, 3 Mod. 36, 
S.P. 

8 J'Anson p. Stuart, 1 T. R. 748; S. C. 2 Smith L. C. 79. 
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England and went to Scotland; whereupon the de- 
fendants had reasonable cause to suspect and did sus- 
pect that the plaintiff had forged the said receipts, 
and so proceeded to justify the taking and detaining 
his person to be dealt with according to law. Upon 
general demurrer this plea was considered as clearly 
bad, because it did not show the grounds of suspicion 
with sufficient certainty to enable the court to judge 
of their sufficiency ; and it was held that the use of 
the word suspiciously w6uld not compensate that 
omission.^ 

Where the defendant justified an imprisonment of 
the plaintiff, on the ground of a contempt committed 
tam factis quam verbis, the plea was held bad upon 
demurrer, because it set forth the contempt in this 
general way, without showing its nature more par- 
ticularly.2 

With respect to all points on which certainty of 
allegation is required, it may be remarked, in general, 
that the allegation, when brought into issue, requires 
to be proved in substance as laid ; and that the relax- 
ation from the ordinary rule on this subject, which is 
allowed with respect to timey quantity^ and value^ does 
not, generally speaking, extend to other particulars. 

Such are the principal rules which tend to cer- 
tainty ; but it is to be observed that these receive con- 
siderable Kmitation and restriction from some other 
rules of a subordinate kind, to the examination of 
which it will now be proper to proceed. 

1 Mure V. EayOi 4 Taunt. 34. See Burgess v, Beaumont, 7 M. & 
0. 962; Horton v. M'Murty, 6 H. & N. 667. 
3 Collet V, Shrewsbury, 2 Leom. 34. 
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1. It is not nacoMary in pleading to state that which 

ifl merely matter of evidence.^ 

• 

In other "words, it is not necessary, in alleging a 
fact, to state such circumstances as merely tend to 
prove the truth of the fact. This rule may be illus- 
trated by the following case : — 

In an action of replevin for seventy cocks of wheat, 
the defendant avowed under a distress for rent arrear. 
The plaintiff pleaded in bar that before the said time 
when &c., one H. L. had recovered judgment against 
G. S., and sued out execution ; that G. S. was tenant 
at will to the defendant, and had sown seven acres 
of the premises with wheat, and died possessed thereof 
as tenant at will ; — that after his death the sheriff 
took the said wheat in execution, and sold it to the 
plaintiff; that the plaintiff suffered the wheat to 
grow on the locus in quo till it was ripe and fit to be 
cut ; that he afterwards cut it and made it into cocks, 
whereof the said seventy cocks were parcel ; that 
the said cocks being so cut, the plaintiff suffered the 
same to lie on the said seven acres until the same, ia 
.the course of husbandry, were fit to be carried away ; 
and that while they were so lying, the defendant, of 
his own wrong, took and distrained the same, under 
pretence of a distress, the said wheat not then being 
fit to be carried away, according to the course of hus- 
bandry &c. The defendant demurred; and among 



■ 1 "Evidenoe shall neyer be pleaded, because it tends to proye 
matter in fkct ; and, therefore, the matter in fact shall be pleaded." 
Bowman's Case, 9 Rep. 9 b. Digby v, Alexander, 8 Bing. 416. Dis- 
senting opinion of Mr. Justice Curtis in Dred Scott v. Sandford, 19 
How. 670 ; Curtis Life and Writings Vol. 2, 221. WiUUme ». Wil- 
cox, 8 A. & E. 881. 
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other objections to this plea urged that it ought to 
have been particularly shown therein how long the 
wheat remained on the land%fter the cutting, that 
the court might judge whether it were a reasonable 
time or not. But the court decided against the objec- 
tion. " For though it is said, in Co. Litt. 66 b, that 
in some cases the couH must judge whether a thing 
be reasonable or not, as in case of a reasonable fine, a 
reasonable notice, and the like, it is absurd to say, that 
in the present case the court must judge of the reason- 
ableness ; for if so, it ought to have been set forth in 
the plea, not only how long the com lay on the 
ground, but likewise what sort of weather there was 
during that time, and many other incidents, which 
would be ridiculous to be inserted in a plea. We are 
of opinion, therefore, that this matter is sufficiently 
averred, and that the defendant might have traversed 
it if he had pleased, and then it would have come 
before a jury, who, upon hearing the evidence, would 
have been the proper judges of it."^ 

The reason of this rule is evident, if we revert to 
the general object which all the rules teiyiing to cer- 
tainty contemplate, viz. the attainment of a certain 
issue. This implies (as has been shown) a develop- 
ment of the question in controversy in a specific 
shape ; and the degree of specification with which this 
should be developed, it has been elsewhere attempted, 
in a general way, to define. But, so that that object 
be attained, there is, in general, no necessity for fur- 
ther minuteness in the pleading ; and therefore those 
subordinate facts which go to make up the evidence 
by which the affirmative or negative of the issue is to 

1 Eaton V, Southby^ Willes, 181. See also Elliott v, B&rdy, 8 
Bing. 61. 
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be established, do not require to be alleged, and may 
be brought forward, for the first time, at the trial, 
when the issue comet to be decided. Thus, in the 
above example, if we suppose the issue joined, 
whether the wheat cut was afterwards suffered to lie 
on the ground a reasonable time or not, there would 
have been sufficient certainty, without showing on the 
pleadings any of those circumstances (such as the 
number of days, the state of the weather &c.), which 
ought to enter into the consideration of that question. 
These circumstances, being matter of evidence only, 
ought to be proved before the jury, but need not 
appear on the record. 

This is a rule, so elementary in its kind, and so 
well observed in practice, as not to have become very 
frequently the subject of illustration by decided cases; 
and (for that reason probably) is little, if at all noticed 
in the digests and treatises. It is, however, a rule of 
great importance, from the influence which it has on 
the general character of special pleading; and it is 
this, perhaps, more than any other principle of the 
science, which tends to prevent that minuteness and 
prolixity of detail, in which the allegations, under 
other systems of judicature, are involved. 

Another rule, that much conduces to the same 
effect, is, that, 

2. It is not nacaBBary to Btata matter of which the 

court takes notice ex. officio.^ 

Therefore, it is unnecessary to state matter of law ; 
for this the judges are bound to know, and can apply 

1 Co. Litt. 808 b. Com. Dig. Pleader C. 78. 1 Greenl. Er. ch. 2. 
Heard Crim. PI. 143. 
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for themselyes to the facts alleged. Thus, if it be 
stated in pleading that an officer of a coi-porate body 
was removed for misconduct by the corporate body at 
large, it is unnecessary to aver that the power of 
removal was vested in such corporate body ; because 
that is a power by law incidental to them, unless 
given by some charter, by-law, or other authority, to 
a select part only.^ Nor is it the principles of the 
common law alone, which it is unnecessary to state 
in pleading. The statute law falls within the same 
reason and the same rule ; as the judges are bound, 
officially, to notice the tenor of every statute.^ It is, 
therefore, never necessary to set it forth .^ 

It may be observed, however, that though it is in 
general unnecessary to allege matter of law, yet there 
is sometimes occasion to make mention of it, for the 
convenience or intelligibility of the statement of fact. 
Thus, in an action of assumpsit it is very common to 
state that the defendant, under the particular circum- 
stances set forth in the declaration, became liable to 
pay; and being so liable, in consideration thereof 
promised to pay. So it is sometimes necessary to 
refer to a statute in general terms, to show that 
the case is intended to be brought within the 
statute ; as, for example, to allege that the defendant 
committed a certain act '^against the form of the 
statute in such case made and provided;" but the 
reference is made in this general way only, and there 
is no need to set the statute forth. 

1 The King v, Lyme Regis, 1 Doug. 148. 
s 1 Bl. Comm. 85. 1 Stephen Comm. 678, 6th ed. 
* Boyce v. Whitaker, 1 Doug. 97. Partridge v. Strange, Plowd. 
84. Heard Crim. PL 175, 176. 
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This rule, by which matter of law is omitted in the 
pleadings, by no means prevents the attainment of 
the requisite certainty of issue. For even though the 
dispute between the parties should turn upon matter 
of law, yet they may evidently obtain a sufficiently 
specific issue of that description, without any allega- 
tion of law; for ex facto jus oritur, that is, every 
question of law necessarily arises out of some givea 
state of facts ; and therefore nothing more is necessary 
than for each party to state alternately his case in 
point of fact; and upon demurrer to the sufficiency 
of some one of these pleadings, the issue in law must 
at length arise. 

As it is unnecessary to allege matter of law, so, if 
it be alleged, it is improper to make it the subject of 
traverse. 

Besides points of law there are many other matters 
of a public kind, of which the court takes official 
notice, and with respect to which it is, for the same 
reason, unnecessary to make allegation in pleading; 
such as matters antecedently alleged in the same 
record, — the course of the almanac, — the division of 
counties, — the meaning of English words and terms 
of art, even when only local in their use, — legal 
weights and measures, and the ordinary measurement 
of time, — and the existence and course of proceeding 
of the superior courts and the other courts of general 
jurisdiction.^ 

^ Stephen PL 289, 7th ed. For a farther enumeration of the mat- 
ters of which the courts will take judicial notice, see 1 GreenL £t. 
ch. 2; 1 Taylor Er. ch. 2. 
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3. It is not necaflsary to state matter which would come 
more properly from the other side.^ 

This, which is the ordinary form of the rule, does 
not fully express its meaning. The meaning is, that 
it is not necessary to anticipate the answer of the ad- 
versary ; which, according to Hale, C. J., is "like leap- 
ing before one comes to the stile." ^ It is sufficient 
that each pleading should in itself contain a good 
prima facie case, without reference to possible objec- 
tions not yet urged. Thus, in pleading a devise of 
land by force of the Statute of Wills (32 Hen. 'VIII. 
ch. 1), it was held sufficient to allege that such an one 
was seised -of the land in fee, and devised it by his 
last will, in writing, without alleging that such devisor 
was of full age. For though the statute provides that 
wills made by femes covert, or persons within age &c. 
shall not be taken to be effectual, yet if the devisor 
were within age, it was for the other party to show 
this in his answer,^ and it need not be denied by 
anticipation. So in a declaration of debt upon a 
bond, it is unnecessary to allege that the defendant 
was of full age when he executed.* So where an 
action of debt was brought upon the Statute 21 Hen. 
VI. against the bailiff of a town, for not returning 

1 Com. Dig. Pleader C. 81. Hotham v. East India Company, 1 
T. R. 638. WiUiams v. Fowler, 1 Strange, 410. Pugh ». Griffith, 7 
A. & E. 827 ; 8 N. & P. 187. Weeding o. Aldrich, 9 A. & E. 861. 
Grand Junction Railway Co. v. White, 8 M. & W. 214. Wynne i?. 
Wynn^, 2 M. & G. 6. Johnson v. Faulkner, 2 G. & D. 184; 2 Q. B. 
925. 

2 Bovey's Case, 1 Vent. 217. Taylor v. Cole, 8 T. R. 297. Heard 
Crim. PI. 186, and note. 

8 Stowell V. Zouch, Plowd. 876. 

4 Walsingham's Case, Plowd. 664. Boyey's Case, 1 Vent. 217. 



252 PLEADING IN CIVIL ACTIONS. 

the plaintiff a bargess of that town for the hist par- 
liament (the words of the statute being that the 
sheriff shall send his precept to the mayor, and if 
there be no mayor, then to the bailiff), the plaintiff 
declared that the sheriff had made his precept unto 
the bailiff, without averring that there was no mayor. 
And after verdict for the plaintiff, this was moved in 
arrest of judgment. But the court was of opinion 
clearly, that the declaration was good ; ^^for we shall 
not intend that there was a mayor, except it be 
showed ; and if there were one, it should come more 
properly on the other side." ^ 

But where the matter is such that its a£Brmation or 
denial is essential to the apparent or prima facie ric^ht 
ot ^ part, pleading, ^Z,t o.gW I U affir,.e/or 
denied by him in the first instance, though it may be 
such as would otherwise properly form the subject of 
objection on the other side. Thus, in an action of 
trespass on the case, brought by a commoner against 
a stranger for putting his cattle on the common, per 
quod communiam in tam amplo modo habere non 
potuit, the defendant pleaded a license from the lord 
to put his cattle there, but did not aver that there 
was sufficient common left for the commoners. This 
was held, on demurrer, to be no good plea ; for though 
it may be objected that the plaintiff may reply that 
there was not enough common left, yet as he had al- 
ready alleged in his declaration that his enjoyment of 
the common was obstructed, the contrary of this ought 
to have been shown by the plea.^ 

^ St. John V. St. John, Hob. 78. 

'^ Smith V. Fererell, 2 Mod. 6 ; 1 Freeman, 190. Greenhow v. Hi- 
ley, Willes, 619. 
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There is an exception to the rule in question, in 
the case of certain pleas which are regarded unfavor- 
ably by the courts, as haying the effect of excluding 
the truth. Such are all pleadings in eBtoppel} and 
the plea of alien enemy. It is said that these must be 
certain in every particular ; which seems to amount to 
this, that they must meet and remove by anticipation 
every possible answer of the adversary. Thus, in a 
plea of alien enemy, the defendant must state not 
only that the plaintiff was born in a foreign country, 
now at enmity with the sovereign of this realm, but 
that he came here without letters of safe conduct from 
the sovereign ; ^ whereas, according to the general rule 
in question, such safe conduct, if granted, should be 
averred by the plaintiff in reply, and would not need 
in the first instance to be denied by the defendant, 

4. It is not neoaBsary to allege oircumstances necessarily 

implied.^ 

Thus, in an action of debt on a bond conditioned 
to stand to and perform the award of W. R., the de- 
fendant pleaded that W. R. made no award. The 
plaintiff replied, that after the making of the bond, 
and before the time for making the award, the defend- 
ant, by his certain writing, revoked the authority of 
the said W. R., contrary to the form and effect of the 
said condition. Upon demurrer, it was held that this 

1 Co. Litt. 862 b, 808 a. Dovaston v. Payne, 2 H. Bl. 680 ; S. C. 
2 Smith L. C. 142, 7th Amer. ed. 

s Caftseres v. Bell, 8 T. R. 166. Alcinous v. Nigrea, 4 E. & B. 217. 

3 Bac. Ab. Pleas I. 7. Com. Dig. Pleader £. 9. Co. Litt. 803 b. 
2 Wms. Saund. 806 a. 2 Wms. Notes to Saund. 708. Sheen v. 
Brooks, 2 H. Bl. 120. Handford v. Palmer, 2 B. & B. 861. 
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replication was good, without averring that W. R. had 
notice of the revocation; because that wa^ implied in 
the words *' revoked the authority ; " for there could 
be no revocation without notice to the arbitrator ; so 
that if W. R. had no notice, it would have been com- 
petent to the defendant to tender issue, '^ that he did 
not revoke in manner and form as alleged."^ So if a 
feoffment be pleaded, it is not necessary to allege livery 
of seisin, for it is implied in the word ^^ enfeoffed.'' ^ 
So if a man plead that he is heir to A*, he need not 
allege that A. is dead, for it is implied.^ 

5. It is not neoeMary to allege what tbe law will praavme. 

Thus, in debt on a replevin bond, the plaintiffs de- 
clared that at the city of C. and within the jurisdic- 
tion of the mayor of the city, they distrained the 
goods of W. H. for rent, and that W. H. at the said 
city made his plaint to the mayor &c., and prayed 
deliverance &c., whereupon the mayor took from 
him and the defendant the bond on which the action 
was brought, conditioned that W. H. should appear 
before the mayor or his deputy at the next court of 
record of th^e city, and there prosecute his suit &c. : 
and thereupon the mayor replevied &c. It was held 
not to be necessary to allege in the declaration, a cus- 
* tom for the mayor to grant replevin and take bond, 
and show that the plaint was made in court ; because 
all these circumstances must be presv/med against the 
defendant, who executed the bond and had the benefit 

1 Yynior's Case, 8 Rep. 81 b. Manh v. Bulteel, 5 B. & Aid. 507» 
S.P. 

a Co. Litt 803 b. 2 Wms. Saund. 806 a. 

* 2 Wms. Saund. 806 a. Com. Dig. Pleadei^ E. 9. 
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of the replevin.^ So in an action for slander imputing 
theft, the plaintiff need not aver that he is not a thief, 
because the law presumes his innocence till the con- 
trary be shown.2 

6. A general mode of pleading is allowed where great 

proliadty is thereby avoided.^ 

It has been objected with truth that this rule is 
indefinite in its form. Its extent and application, 
however, may be collected with some degree of pre- 
cision from the examples by which it is illustrated in 
the books, and by considering the limitations which 
it necessarily receives from the rules tending to cer- 
tainty, as enumerated in a former part of this section. 

In assumpsit, on a promise by the defendant to pay 
for all such necessaries as his friend should be pro- 
vided with by the plaintiff, the plaintiff alleged that 
he provided necessaries amounting to such a sum. It 
was moved in arrest of judgment that the declaration 
was not good, because he had not shown what neces- 
saries in particular he had provideA But Coke, 0. J., 
said, " this is good as it is here pleaded, for avoiding 
such multiplicities of reckonings;" and Doddridge, J., 
^Hhis general allegation that he had provided him 
with all necessaries is good, without showing in par- 
ticular what they were." And the court gave judg- 
ment unanimously for the plaintiff.^ So in assumpsit 

1 Wilson V. Hobday, 4 M. & S. 125. 
« Chapman v. Pickersgill, 2 Wils. 147. 

* Co. Litt. 808 b. 2 Wms. Saund. 116 b, 411. Bac. Ab. Fleas I. 
3. Jermy v. Jenny, T. Raym. 8. Aglionby v. Towerson, T. Raym. 
400. Parkes v. Middleton, Lutw. 421. Mints v. Bethil, Cro. Eliz. 
749. J'Anson o. Stuart, 1 T. R. 758; S. C. 2 Smith L. C. 79, and 
note 83, 7th Amer. ed. Grey v. Friar, 15 Q. B. 891, 909. 

* Cryps V, Baynton, 3 BuLit. 81. 
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for labor and medicines for curing the defendant of 
a distemper, the defendant pleaded infancy. The 
plaintiff replied that the action i¥as brought for 
necessaries generally. On demurrer to the replica- 
tion, it was objected that the plaintiff had not assigned 
in certain, how or in what manner the medicines were 
necessary ; but it was adjudged that the replication in 
this general form was good.^ So in debt on a bond 
conditioned that the defendant shall pay from time to 
time the moiety of all such money as he shall receiye, 
and give account of it, he pleaded generally that he 
had paid the moiety of all such money &c. Et per 
curiam, ^^ This plea of payment is good without* show- 
ing the particular sums ; and that in order to avoid 
stuffing the rolls with multiplicity of matter." Also 
they agreed that, if the condition had been to pay the 
moiety of such money as he should receive, without 
saying from time to time^ the payment should have 
been pleaded specially.^ 

In an action on a bond, conditioned that W. W., 
who was appointed agent of a regiment, should pay 
all such sum and sums of money as he should receive 
from the paymaster-general for the use of the regi- 
ment, and faithfully account to and indemnify the 
plaintiff, the defendant pleaded a general performance 
and that the plaintiff was not damnified. The plain- 
tiff replied that W. W. received from the paymaster- 
general for the use of the said regiment several sums 
of money amounting in the whole to ^1,400, for and 
on account of the said regiment, and of the com- 
missioned and non-commissioned officers and soldiers 
of the same, according to their respective proportions, 

1 Huggins V. Wiseman, Carth. 110. 
s Church V. Brownwick, I Sid. 384. 
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and that he had not paid a great part thereof among 
the colonel, ofQcers, soldiers &c., according to the 
several proportions of their pay. Upon demurrer to 
this replication the court said, that "there was no 
need to spin out the proceedings to a great prolixity, 
by entering into the detail, and stating the various 
deductions out of the whole pay, upon various ac- 
counts and in different proportions."^ 

So, in debt on bond conditioned that R. S. should 
render to the plaintiff a just account, and make pay- 
ment and delivery of all moneys, bills &c., which he 
should receive as his agent, the defendant pleaded 
performance. The plaintiff replied that R. S. received 
as such agent divers sums of money amounting to 
X 2,000, belonging to the plaintiff's business, and had 
not rendered a just account nor made payment and 
delivery of the said sum or any part thereof. The 
defendant demurred specially, assigning for cause, 
that it did not appear by the replication, from whom 
or in what manner, or in what proportions, the said 
sums of money amounting to £2,000 had been re- 
ceived. But the court held the replication "agree- 
able to the rules of law, and precedents." ^ 

7. A general mode of pleading is often aufficlent where 
the aUegation on the other side most reduce the 
matter to certainty.^ 

This rule comes into most frequent illustration in 
pleading performance in actions of debt on bond. It 

1 Cornwallis v. Savery, 2 Burr. 772, 774. 

2 Shura V. Farrington. 1 B. & P. 640. Barton r. Webb, 8 T. R. 
469. Hughes t;. Smith, 5 Johns.168. Austin v. Parker, 13 Pick. 222, 224. 

s Co. Litt. 808 b. Mints v, Bethii, Cro. Eliz. 749. 1 Wms. Saund. 

117. 2 Wms. Saund. 410. 

17 
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has been seen that the general rule as to certainty 
requires that the time and manner of such perform- 
ance should be especially shown. Nevertheless by 
virtue of the rule now under consideration, it may be 
sometimes alleged in general terms only; and the 
requisite certainty of issue is in such cases secured, by 
throwing on the plaintiff the necessity of showing a 
special breach in his replication. This course, for 
example, is allowed in cases where a more special 
form of pleading would lead to inconvenient prolixity. 
Thus, in debt on bond conditioned that the defendant 
should at all times, upon request, deliver to the plain- 
tiff all the fat and tallow of all beasts which he, his 
servants or assigns, should kill or dress before such a 
day, the defendant pleaded, that upon every request 
made unto him, he delivered unto the plaintiff all the 
fat and tallow of all beasts which were killed by him, 
or any of his servants or fussigns, before the said day. 
On demurrer it was objected, '* that the plea was not 
good in such generality ; but he ought to have said 
that he had delivered so much fat or tallow, which 
was all &c., or that he had killed so many beasts, 
whereof he had delivered all the fat." But the court 
held " that the plea was good, for where the matters 
to be pleaded tend to infiniteness and multiplicity, 
whereby the rolls shall be encumbered with the 
length thereof, the law allows of a general pleading 
in the affirmative. And it hath been resolved by all 
the justices of England that in debt upon an obliga- 
tion to perform the covenants in an indenture, it 
sufficeth to allege performance generally. So, where 
one is obliged to deliver all his evidences, or to assure 
all his lands, it sufficeth to allege that he had delivered 
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all &c., or assured all his lands ; and it ought to com^ 
on the other side, to show the contrary in some par- 
ticular," ^ 

Another illustration is afforded by the plea of non 
damnificatus, in an action of debt on an indemnity 
bond, or bond conditioned "to keep the plaintiff 
harmless and indemnified " &c. This is in the nature 
of a plea of performance ; being used where the de- 
fendant means to allege that the plaintiff has been 
kept harmless and indemnified, according to the tenor 
of the condition ; and it is pleaded in general terms 
without showing the particular manner of the indem- 
nification. Thus, if an action of debt be brought on 
a bond, conditioned that the defendant " do from time 
to time acquit, discharge, and save harmless, the 
churchwardens of the parish of P., and their succes- 
sors ^p., from all manner of costs and charges, by 
reason of the birth and maintenance of a certain 
child," — if the defendant means to rely on the per- 
formance of the coddition, he inay plead in this gen- 
eral form, " that the churchwardens of the said 
parish, or their successors &c,, from the time of 
making the said writing obligatory, were not in any 
manner damnified by reason of the birth or main- 
tenance of the said child; "^ and it will then be for 
the plaintiff to show in the replication how the 
churchwardens were damnified. 

The rule under consideration is also exemplified in 
the case where the condition of a bond is for perform- 
ance of coyenants, or other matters, contained in an 

1 Mints p. Bethil, Cro. Eli«. 7i9. Grey ». Friar, 16 Q. B. 909. 
a Richards v. Hodges, 2 Saund. 83. Hajes v, Brjant, 1 H. Bl. 268b 
Com. Dig. Pleader E. 26, 2 W. 33. Manser's Case, 2 Rep. 4 a. 
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indenture^ or other instrument collateral to the hond^ 
and not set forth in the condition. In this case also 
the law often allows (upon the same principle as in 
the last) a general plea of performance, without 
setting forth the manner.^ Thus, in an action of debt 
on bond, where the condition is, that T. J., deputy- 
postmaster of a certain stage, ^^ shall and will truly, 
faithfully and diligently, do, execute and perform all 
and every the duties belonging to the said oflSce of 
deputy-postmaster of the said stage, and shall faith- 
fully, justly and exactly observe, perform, fulfil and 
keep all and every the instructions &c., from his 
Majesty's postmaster-general," and such instructions 
are in an affirmative and absolute form, as follows: 
" You shall cause all letters and packets to be speedily 
and without delay carefully and faithfully delivered, 
that shall from time to time be sent unto your said 
stage, to be dispersed there, or in the towns and parts 
adjacent, that all persons receiving such letters may 
have time to send their respective answers " &c., it is 
sufficient for the defendant to plead (after setting 
forth the instructions), *' that the said T. J. from the 
time of the making the said writing obligatory, 
hitherto has well, truly, faithfully and diligently done, 
executed and performed, all and every the duties be- 
longing to the said office of deputy-postmaster of the 
said stage, and faithfully, justly and exactly observed, 
performed, fulfilled and kept all and every the instruc- 
tions &c., according to the true intent and meaning 
.of the said instructions," without showing the manner 

^ Mints V. Bethil, Cro. Eliz. 749. Bac. Ab. Pleas I. 8. 2 Wma. 
Saund. 410. 1 Wms. Saund. 117. Com. Dig. Pleader 2 Y. 13. 
Kerry v. Baxter, 4 East, 840. 
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of performance, as that he did cause certain letters or 
packets to be delivered &c., being all that were sent.^ 
So, if a bond be conditioned for fulfilling all and 
singular the covenants, articles, clauses, provisos, con- 
ditions and agreements, comprised in a certain inden- 
ture, on the part and behalf of the defendant, which 
indenture contains covenants of an affirmative and 
absolute kind only, it is sufficient to plead (after 
setting forth the indenture) that the defendant always 
hitherto hath well and truly fulfilled all and singular 
the covenants, articles, clauses, provisos, conditions 
and agreements, comprised in the said indenture, on 
the part and behalf of the said defendant.^ 

But the adoption of a mode of pleading so general 
as in these examples will be improper where the 
covenants or other matters mentioned in the collateral 
instrument are set out (as is usually done) either in 
the declaration or plea, and it appears that they are 
either in the negative or the disjunctive form ; * for in 
this case the allegation of performance should be more 
specially made, so as to apply exactly to the tenor of 
the collateral instrument. Thus in the example above 
given, of a bond conditioned for the performance of 
the duties of a deputy-postmaster, and for observing 
the instructions of the postmaster-general, if the de- 
fendant were to set forth the instructions, and some 
of these were in the positive form, but others in the 

1 Arlington v. Merricke,'2 Wms. Saund. 402 a, 410, note. 2 Wms. 
Notes to Saund. 818. 816. note. 

2 Gainsford v. Griffith, 1 Wms. Saund. 64, 117 note. 1 Wms. 
Notes to Saund. 133, 134 note. Kerry v. Baxter, 4 East, 340. 8 Chit' 
PI. 196, 7th ed. 

* Kerry v. Baxter, 4 East, 340. Oglethorp v. Hyde, Cro. Eliz. 233. 
Arlington v, Merricke, 2 Wms. Saund. 409 a, and note 8« 



262 PLEADING IN CIVIL ACTIONS. 

negative^ as for example, ^^ You shall not receive any 
letters or packets directed to any seaman, or unto any- 
private soldier &c., unless you be first paid for the 
same, and do charge the same to your account as 
paid," it would be improper for him to proceed to 
allege merely that T. J. faithfully performed the 
duties belonging to the office &Cm and all and every 
the instructions &c. Such plea will apply sufficiently 
to the positive, but not to the negative part of the 
instructions.^ The form therefore should be as fol- 
lows : ^^ That the said T. J. from the time of making 
the said writing obligatory hitherto, has well, truly, 
faithfully and diligently executed and performed all 
and every the duties belonging to the said office of 
deputy-postmaster of the said stage, and faithfully, 
justly and exactly observed, performed, fulfilled and 
kept all and every the instructions &c., according to 
the true intent and meaning of the said instructions. 
And the said defendant further says, that the said 
T. J. from the time aforesaid did not receive any let- 
ters or packets directed to any seaman or private 
soldier &c., unless he, the said T. J., was first paid for 
the same, and did so charge himself in his account 
with the same as paid " &c.^ And the case is the 
same where the matters mentioned in the collateral 
instrument appear to be in the di^unctive or altemor 
tive form; as where the defendant engages to do 
either one thing or another. Here also a general 
allegation of performance would be improper, and the 

1 Arlington v. Merricke, 2 Wms. Saund. 410, and note 8. 2 Wms. 
Notes to Saund. 815, and note. 
* 2 Wms. Saund. 410. 
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defendant should show, which of the altematiye acta 
was performed. 

The reasons why the general allegation of perform- 
ance does not properly apply to negative or disjunc- 
tive matters, are, that in the first case the plea would 
be indirect or argumentative in its form, in the 
second equivocal ; and would in either case, therefore, 
be objectionable in reference to certain rules of plead- 
ing, which we shall have occasion to consider in the 
next section. 

It has been stated in a former part of this work, 
that where a party founds his answer upon any matter 
not set forth by his adversary, but contained in a 
deed, of which the latter makes profert, he must 
demand oyer of such deed, and set it forth. In plead- 
ing performance, therefore, of the condition of a bond, 
where (as is generally the case) the plaintiff has 
stated in his declaration nothing but the bond itself, 
without the condition, it is necessary for the defendant 
to demand oyer of the condition, and set it forth. 
And where the condition is for performance of mat- 
ters contained in a eollaterdl instrument; it is necessary 
not only to do this, but also to make profert, and set 
forth the whole substance of the collateral instru- 
ment;^ for otherwise it will not appear that that 
instrument did not stipulate for the performance of 
negative or disjunctive matter ; and in that case the 
general plea of performance of the matters therein 
contained would (as above shown) be improper. 

1 2 Wms. Saund. 410. 2 Wma. Notes to Saund. 816. 
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8. No greater particularity is required than the nature 
of the thing pleaded will conveniently admit.^ 

Thus, though generally in an action for injury to 
goods, the quantity of the goods must be stated, yet 
if they cannot under the circumstances of the case be 
conveniently ascertained by number, weight, or meas- 
ure, such certainty will not be required. Accord- 
ingly in trespass for breaking the plaintiff's close with 
beasts, and eating his peas, a declaration not showing 
the quantity of peas has been held sufficient, '^ because 
nobody can measure the peas that beasts can eat." * 
So in an action on the case for setting a house on fire, 
per quod the plaintiff amongst divers other goods, 
omatus pro equis amisit ; after verdict for the plain- 
tiff it was objected that this was uncertain ; but the 
objection was disallowed by the court. And in this 
case Windham, J., said, that if he had mentioned only 
diversa bona, yet it had been well enough, as a man 
cannot be supposed to know the certainty of his goods 
when his house is burnt; and added, that to avoid 
prolixity, the law will sometimes allow such a decla- 
ration.^ 

So in an action against a sheriff for not returning 
the plaintiff to be a knight of the shire in Parliament, 
the declaration alleged that the plaintiff "*• was chosen 
and nominated a knight of the same county &c., by 
the greater number of men then resident within the 
said county present &c., each of whom could dispend 
40«. of freehold by the year" &c. On demurrer it 

^ Bac. Ab. Pleas B. 5, 5 ; and p. 409, 6th ed. Hartley t;. Herring, 
8 T. R. 130. Elliott t;. Hardy, 3 Bing. 61. 

* Bac. Ab. ubi suprk. 

* Bac. Ab. Pleas, p. 409, 6tb ed. 
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was objected, that the plaintiff " does not show the 
certainty of the number, as to say that he was chosen 
by two hundred, which was the gi'eater number, and 
thereupon a certain issue might arise, whether he was 
elected by so many or not." But it was held that the 
declaration was "good enough, without showing the 
number of electors; for the election might be made 
by voices or hands, or by such other way wherein it 
is easy to tell who has the majority, and yet very 
difficult to know the certain number of them." And 
it was laid down, that to put the plaintiff " to declare 
a certainty, where he cannot by any possibility be 
presumed to know or remember the certainty, is not 
reasonable nor requisite in our law."^ So in an 
action for false imprisonment, where the plaintiff 
declared that the defendant imprisoned him until he 
made a certain bond by duress, to the defendant " and 
others unknown," the declaration was adjudged to be 
good, without showing the tiames of the others ; " be- 
cause it might be that he could not know their names, 
in which case the law will not force him to show that 
which he cannot." 2 

• 

9. Less particularity is required when the facts lie 
more in the knowledge of the opposite party than 
of the party pleading.^ 

This rule is exemplified in the case of alleging title 
in an adversary, where a more general statement is 

1 Buckley v. Thomas, Plowd. 118. 

« Cited Plowd. 128 a. See also Wimbish v. TaUbois, Plowd. 64, 
65. Partridge v. Strange, Plowd. 85. 

» Rider v. Smith, 8 T. R. 766. Derisley v. Custance, 4 T. R. 77. 
Attorney General v. Meller, Hard. 459. Denham v. Stephenson, 
1 Salk. 355. Com. Dig. Pleader C. 26. 
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allowed than when title is set up in the, party himself. 
So in an action of ooyenant, the plaintiff declared, that 
the defendant by indenture demised to him certain 
premises, with a covenant that he, the defendant, had 
full power and lawful authority to demise the same, 
according to the form and effect of the said indenture ; 
and then the plaintiff assigned a breach that the de- 
fendant had not full power and lawful authority to 
demise the said premises, according to the form and 
effect of the said indenture. After verdict for the 
plaintiff it was assigned for error, that he had not in 
his declaration shown " what person had right, title, 
estate, or interest in the lands demised, by which it 
might appear to the court that the defendant had not 
full power and lawful authority to demise." But 
upon conference and debate amongst the justices it 
was resolved, " that the assignment of the breach of 
covenant was good, for he has followed the words of 
the covenant negatively; and it lies more properly in 
the knowledge of the lessor what estate he himself has 
in the land which he demises, than the lessee, who is 
a stranger to it," ^- So where the defendant had cov- 
enanted that he would not carry on the business of a 
rope-maker, or make cordage for any person, except 
under contracts for government, and the plaintiff in 
an action of covenant assigned for breach, that after 
the making of the indenture, the defendant carried on 
the business of a rope-maker, and made cordage for 
divers and very many persons other than by virtue 
of any contract for government &c. ; the defendant 
demurred specially, on the ground that the plaintiff 
" had not disclosed any and what particular person or 

I Bradshaw's Case, 9 Rep. 60 b. 
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persons for whom the defendant made cordage, nor 
any and what particular quantities or kinds of cordage 
the defendant did so make for them, nor in what man- 
ner nor by what acts he carried on the said business 
of a rope-maker, as is alleged in the said breach of 
covenant." But the court held, ^Hhat as the facts 
alleged in these breaches lie more properly in the 
knowledge of the defendant, who must be presumed 
conusant of his own dealings, than of the plaintiff's, 
there was no occasion to state them with more partic- 
ularity." ^ 

10. Less partlciilarity Is necessary In the statement 
of matter of Inducement or aggravatloni than in the 
main allegations.^ 

This rule is exemplified in the case of the derivation 
of title, where, though it is a general rule that the com- 
mencement of a particular estate miist be shown^ yet an 
exception is allowed if the title be alleged by way of 
%nd%Acement only. So where in assumpsit, the plaintiff 
declared that in consideration that at the defendant's 
request he had given and granted to him, by deed, 
the next avoidance of a certain church, the defendant 
promised to pay £100, but the declaration did not set 
forth any time or place at which such grant was made ; 
upon this being objected in arrest of judgment, after 
verdict, the court resolved that " it was but an induce- 
ment to the action, and therefore needed not to be 

1 Gale V. Heed, 8 East, 80. 

s Co. Litt. 308 a. Bac. Ab. Pleas pp. 822, 848, 5th ed. Com. Dig. 
Pleader C. 81, C. 48, E. 10, E. 18. Wetherell v. Clerkson, 12 Mod. 
697. Alsope v. Sytwell, Yely. 18. Woolaston v. Webb, Hob. 18. 
Salisbury's Case, 10 Rep. 59 b. 1 Wins. Saund. 274. 
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80 precisely alleged;*' and gave judgment for the 
plaintiff.^ So in trespass, the plaintiff declared that 
the defendant broke and entered his dwelling-house, 
and ^^ wrenched and forced open or caused to be 
wrenched and forced open, the closet-doors, drawers, 
chests, cupboards and cabinets of the said plaintiff." 
Upon special demurrer it was objected, that the num- 
ber of closet-doors, drawers, chests, cupboards and 
cabinets was not specified. . But it was answered, 
^^ that the breaking and entering the plaintiff's house 
was the principal ground and foundation of the pres- 
ent action; and all the rest are not foundations of 
the action, but matters only thrown in to aggravate 
the damages, and on that ground need not be par- 
ticularly specified." And of that opinion was the 
whole court, and judgment was given for the plaintiff.^ 



U. With reapeot to acts valid at oommon law, but regu- 
lated as to the mode of performance by statute, it 
Is sufficient to use such certainty of aUegatlon as 
vras sufficient before the statute.^ 

Thus, by the common law, a lease for any number 
of years might be made by parol only ; but, by the 
Statute of Frauds, 29 Car. II. ch. 3, §§ 1, 2, all leases 
and terms for years made by parol, and not put into 
writing, and signed by the lessors or their agents 
authorized by writing, shall have only the effect of 
leases at will, except leases not exceeding the term- 

^ Higgs V, Bulltngham, Cro. Eliz. 716. 
s Cliamberliiin u. Greenfield, 8 Wils. 202. 

s Birch i;. Bellamy, 12 Mod. 540. Bac. Ab. Stotute L. 8. Chslitf 
V. Belshaw, 6 Bing. 529. 
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of three years from the making. Yet in a declaration 
of debt for rent on a demise, it is sufficient (as it was 
at common law) to state a demise for any number of 
years, without showing it to have been in writing, 
though where the lease is by indenture, the instru- 
ment is in practice usually set forth.^ So, in the case 
of a promise to answer for the debt, default, or mis- 
carriage of another person (which was good by parol, 
at common law, but by the Statute of Frauds, § 4, is 
not valid unless the agreement, or some memorandum 
or note thereof, be in writing, and signed by the party 
&c.}, the declaration on such promise need not allege 
a written contract.^ 

And on this subject the following diflEerence is to 
be remarked, that " where a thing is originally made 
by act of Parliament, and required to Ite in writing, 
it must be pleaded with all the circumstances required 
by the act ; as in the case of a will of lands, it must 
be alleged. to have been made in writing; but where 
an act makes writing necessary to a matter where it 
was not so at the common law, as where a lease for a 
-longer term than three years is required to be in 
writing by the Statute of Frauds, it is not necessary 
to plead the thing to be in writing, though it must be 
proved to be so in evidence."^ 

As to the rule under consideration, however, a dis- 
tinction has been taken between a declaration and a 



1 1 Wms. Saund. 276. 1 Wms. Notes to Saund. 880. 

« 1 Wms. Saund. 211. 1 Wms. Notes to Saund. 226. Price v. 
Weaver, 13 Gray, 272. Browne Statute of Frauds, § 605. 

» 1 Wms. Saund. 277 a, 277 6. 1 Wms. Notes to Saund. 894. See 
also Oldroyd v. Crampton^ 4 Bing. N. C. 24. Meigh v. Clinton, 11 A. 
ft E. 418; dP. &D. 211. 
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plea ; and it is said that though in the former the 
plaintiff need not show the thing to be in writing, in 
the latter the defendant mast.^ 



SECTION V. 

RULES WHICH TEND TO PREVENT OBSCURITT AKD CONFUSION' 

IN PLEADING. 

RULE L 

Pleadings mnst not be inBonBlble, nor repugnant.^ 

First, if a pleading be unintelligible (or, in the 
language of * pleading, inaensible)^ by the omission of 
material words &c., this vitiates the pleading.^ 

Again, if a pleading be inconsistent with itself, or 
repxignawty this is ground for demurrer.* 

Thus, where the plaintiff declared that the defend- 
ant was indebted to him, in such a sum, for nourishing 
E. L. at the request of the defendant, which the lat? 
ter promised to pay; and also that the defendant 
promised to pay him so much as he reasonably de- 
served to have, for nourishing the said E. L. during 
the same time, — this was held bad for repugnancy, 

^ 1 Wms. Saund. 277 6. Case v. Barber, T. Raym. 460. Foquet 
V. Moor, 7 Exch. 870. Bullen and Leake Precedents 674, 3d ed. But 
see Solyencj Mutual Guarantee Co. v. Froane, 7 H. & N. 6. 

3 Com. Dig. Pleader C. 28. Bac. Ab. Pleas I. 4. Yin. Ab. 
Abatement D. a. 

» Com. Dig. Pleader C. 28. Wyat v. Ayland, 1 Salk. 824. 

* Nevil «. Soper, 1 Salk. 218. Byas ». Wylie, 6 Tyrw. 877 ; 1 C. 
M. ft B. 686. 
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as the two promises — to pay a sum certain and to 
pay quantum meruit — were inconsistent and could 
not stand together in the same count.^ So, where the 
defendant pleaded a grant of a rent, out of a term of 
f/ears, and proceeded to allege that, by virtue thereof, 
he was seised in his demesne, as of freehold^ for the 
term of his life, the plea was held bad for repug- 
nancy .^ 

But there is this exception ; that if the second 
allegation, which creates the repugnancy, is merely 
superfluous and redundant, so that it may be rejected 
from the pleading, without materially altering, the ' 
general sense and effect, it shall in that case be 
rejected, — ^at least, if laid under a videlicet^ — and 
shall not vitiate the pleading ; for the maxim is Utile 
per inutile non vitiatur.^ 



RULE n. 

Pleadings must not be ambigtiousi or doubtiiil in Mean- 
ing; and when two different Meanings present 
tfaemselvesi that Construction shall be adopted 
w^hioh is most unfavorable to the Party pleading.^ 

Thus it is laid down in the books that if in trespass 
quare clausum fregit, the defendant pleads tHat the 

1 Hart V, Longfleld, 7 Mod. 148. 

a Butt's Case, 7 Rep. 26 a. 

• The King v. Stevens, 5 East, 255. Wyat v. Ayland, 1 Salk. 824, 
825. 2 Wms. Saund. 291, 806. Co. Litt. 808 b. Shepherd v. Shep- 
herd, 1 C. B. 849. Heard Crim. PI. 140. 

^ The plea of every man shaU be construed strongly against him 
that pleadeth it, for every man is presumed to make the best of his 
own case. Ambiguum placitum interpretari debet coDtra proferen- 
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locus in quo was his freehold, he must allege that it 
was his freehold at the time of the trespass; otherwise 
the plea is insufficient. So, in debt on a bond, con- 
ditioned to make assurance of land, if the defendant 
pleads that he executed a release, — his plea is bad, if 
it does not express that the release concerns the same 
land,^ Again in trespass quare clausum fregit, and 
for breaking down two gates and three perches of 
hedges, the defendant pleaded that the said close was 
within the parish of R., and that all the parishioners 
there, from time immemorial, had used to go over the 
said close, upon their perambulation in Rogation 
week; and because the plaintiff had wrongfully 
erected two gates and three perches of hedges^ in the 
said way, the defendant, being one of the parishioners, 
broke down those gates and those three perches of 
hedges. On demurrer it was objected that though 
the defendant had justified the breaking down two 
gates and three perches of hedges, it does not appear 
that they were the same gates and hedges in respect 
of which the plaintiff complained ; it not being alleged 
that they were the gates and hedges ** aforesaid," or 
the gates and hedges '^ in the declaration mentioned." 
^^ And thereto agreed all the justices, that this fault in 

tern. Co. Litt. 803 b. Verba fortius accipiuntur contra proferentem. 
Bac. Max. Reg. III. Per Parke, B., in Dendy v, Powell, 3 M. 
& W. 444. Hawes r. Ryder, 100 Mass. 218. Judgment of Coleridge, 
J., in Howard v. Gosset, 10 Q. B. 883. Bowen v. Jenkin, 6 A. & E. 
911, 924. Ackroyd v. Smith, 10 C. B. 182. Walford v. Anthony, 8 
Bing. 75. Stephen PI. 387, 7th ed. Where a declaration cr other 
pleading is susceptible of construction that will make it good it is not 
competent to the party pleading it to insist upon a construction that 
will make it bad. Moore v. Foster, 6 C. B. 220. 

^ Com. Dig. Pleader E. 6. Manser's Case, 2 Rep. 3. 
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the bar was incurable. For Walmsley, J., said that 
he thereby doth not answer to that for which the 
plaintiff chargeth him." And it was observed that 
the case might be that the plaintiff had erected f(mr 
gates and %ix perches of hedges ; and that the defend- 
ant had broken down the whole of these, — having 
the justification mentioned in the plea, in respect of 
two gates and three perches only, and no defence as 
to the remainder; and that the action might be 
brought in respect of the latter only.^ 

A pleading, however, is not objectionable as ambig- 
uous or obscure, if it be certain ^ to a common intent^ 
that is, if it be clear enough according to reasonable 
intendment or construction, though not worded with 
absoltite precision.^ Thus, in debt on a bond condi- 
tioned to procure A. S. to surrender a copyhold to the 
use of the plaintiff, a plea that A. S. surrendered and 
released the copyhold to the plaintiff in full court, and 
the plaintiff accepted it, without alleging that the sur- 
render was to the plaintiff^ s use^ is sufficient ; for this 
shall be intended.* 

And it is to be observed that in favor of a reason- 
able intendment, even the strict grammatical construc- 
tion will not always be regarded. Thus, in an action 

1 Goodday v. MicheU, Cro. Eliz. 441. 

^ It will be obserred that the word " certain '' is here used not in 
the sense of particular or specific, as in former parts of this work, but 
in its other meaning of clear or distinct. See tlie double use of this 
word noticed, supra, p. 102. 

• Com. Dig. Pleader E. 7, F. 17. 1 Wms. Saund. 49. Long's 
Case, 6 Rep. 121 a. Cooper v. Monke, Willes, 62. The King v, 
Lyme Regis, 1 Doug. 158. Dovaston v. Payne, 2 H. Bl. 680. Jacobs 
V. Nelson, 3 Taunt. 423. Douse v. Coxe, 8 Bing. 30. Innes t;. Col- 
quhoun, 7 Bing. 265. Goldham t;. Edwards, 18 C. B. 889. 

* Hamond v, Dod, Cro. Car. 6. 

18 
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of assumpeU on a bill of exchange, where the declara- 
tion stated that the drawer required the defendant to 
pay a sum of money to his order, it was held on special 
demurrer that the court would understand that hit 
must refer to the drawer, and not to the defendant, 
though defendant was the last antecedent.^ 

Ambiguity is ground for demurrer ; but it is in gen* 
eral cured by verdict or by pleading over;^ and at 
those stages of the cause that construction of the am- 
biguous expression must be adopted which is most 
favorable to the party by whom it is used.^ 

There is no distinction in the mode of construing a 
plea, whether it comes before the court upon a motion 
for judgment non obstante veredicto, or upon a de- 
murrer. In either case the plea is to receive a &iir 
and reasonable construction ; but, where there is amr 
biguity, the construction should be most strongly 
against the party pleading, inasmuch as it is incum- 
bent on him to make it clear. ^ 

It is under this head of ambiguity^ that the doctrine 
of negatives pregnant appears most properly to range 
itself. A negative pregnant is such a form of nega- 
tive expression as may imply or carry within it an 

1 Spyer v. Thelwell, 2 C. M. & R. 692. Stephen PL 418, 6th ed. 
Heard Grim. PI. 105, 106. Rex v. Wright, 1 A. & E. 448. Deben- 
ham V. Chambers, 8 M. & W. 128. Dellevene v. Percer, 9 Dowl. 244. 

^ There are some cases, however, in which ambiguity is not cured 
by yerdict. Mayall v. Mitford, 6 A. & E. 670. Ladd v. Thomas, 12 
A. &E. 117; 4P. &D. 9. 

> Hobson V, Middleton, 6 B. & C. 295 ; 9 D. & R. 249. Hunting, 
tower V. Gardiner, 1 B. & C. 297. Fletcher v. Pogson, 8 B. & C. 192. 
Sheen v. Rickie, 5 M. & W. 175. Brancker v, Molyneux, 1 M. & 6. 
710. France v. White, 1. M. & Q. 781. 

* Goldham p. Edwards, 16 C. B. 437, affirmed by the Court of Ex< 
chequer Chamber, 18 C. B. 889. 
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affirmative. This is considered as a fault in pleading ; 
and the reason why it is so considered is, that the 
meaning of such a form of expression is ambiguous. 
In trespass, for entering the plaintiff's house, the de- 
fendant pleaded that the plaintiff's daughter gave him 
license to do so ; and that he entered by that license. 
The plaintiff replied, that he did not enter by her 
license. This was considered as a negative pregnant ; 
and it was held, that the plaintiff should have trav- 
ersed the entry by itself, or the license by itself, and 
not both together.^ It will be observed, that this 
traverse might imply or carry within it that a license 
was given, though the defendant did not enter by that 
license. It is, therefore, in the language of pleading, 
said to be pregnant with that admission, viz. that a 
license was given.^ At the same time the license is 
not expressly admitted ; and the effect, therefore, is to 
leave it in doubt whether the plaintiff means to deny 
the license, or to deny that the defendant entered by 
virtue of that license. It is this ambiguity which ap- 
pears to constitute the fault.^ 

The following is another example. In trespass for 
assault and battery the defendant justified, for that 
he, being master of a ship, commanded the plaintiff to 
do some service in the ship, which he refusing to do, 
the defendant moderately chastised him. The plain- 
tiff traversed, with an absque hoc, that the d^endoM 

1 Myn V. Cole, Cro. Jac. 87. Therefore, as Hobart says, "it doth 
inveigle and not settle the judgment on one point." 8Iade v. Brake, 
Hob. 296. ^ 

3 Bac. Ab. Pleas, p. 420, 6th ed. 

» Jones V. Jones, 16 M. & W. 709. Thurman r. Wild, 11 A. & B. 
463; 3 P. & D. 289. Per Parke, B., in Gwynne v. Bumell» 6 Bin^ 
K. C. 680. 
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mwderatdy ehattUed him ; and this trayeTse was held 
to be a negative pr^nant; for while it apparently 
means to pot in issue only the question of excess (ad- 
mitting by implication the chastisement), it does not 
necessarily and distinctly make that admission, and 
is, therefore, ambiguous in its form.^ If the plaintiff 
had replied that the defendant immoderatdy chastised 
Atut, the objection would have been avoided ; but the 
proper form of traverse would have been De in jurist 
suft proprift absque tali causft.' This, by traversing 
the whole ^* cause allied," would have distinctly put 
in issue all the facts in the plea, and no ambiguity or 
doubt as to the extent of the denial would have arisen. 
This rule, however, against a negative pregnant 
appears, in modem times at least, to have received no 
very strict construction. For many cases have oc- 
curred in which, upon various grounds of distinction 
from the general rule, that form of expression has 
been held free from objection.' Thus, in debt on a 
bond conditioned to perform the covenants in an in- 
denture of lease, one of which covenants was, that the 
defendant, the lessee, would not deliver possession to 
any but the lessor or such persons as should lawfully 
evict him, the defendant pleaded, that he did 'not de-- 
liver the possession to any hut such as lawfully evicted 
him. On demurrer to this plea, it was objected that 
the same was ill, and a negative pregnant ; and that 

I Aaberie v. James, 1 Vent. 70 ; 1 Sid. 444 ; 2 Keb. 623, S. C. 

* Aaberie v. James, 1 Vent. 70. Webster v. WatU, 11 Q. B. 822. 
See Penn v. Ward, 2 C. M. & R. 83& 

• Jones V. Jones, 16 M. & W. 708, 709. De Wolf v. Be van, 18 
M. &. W. 168. Com. Dig. Pleader R. 6. Bennfson v, Thelwell, 7 M. 
4b W. 512. Pigeon v. Osborn, 12 A. & £. 716 ; 4 P. & D. 846. BeU v. 
Tuckett, 4 Scott N. R. 402 ; 8 M. & 0, 802. 
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be ought to have said that such an one lawfully 
evicted him, to whom he delivered the possession, or 
that he did not deliver the possession to any ; but the 
court held the plea, as pursuing the words of the cove- 
nant^ good (being in the negative), and that the plain- 
tiff ought to have replied and assigned a breach, and 
therefore judgment was given against him.^ 

RULE m. 

Pleadings miut not be Argumentative.^ 

In other words, they must advance their positions 
of fact in an absolute form, and not leave them to be 
collected by inference and argument only. 

Thus, in an action of trover for ten pieces of money, 
the defendant pleaded that there was a wager between 
the plaintiff and one 0. concerning the quantity of 
yards of velvet in a cloak, and the plaintiff and 0. 
each delivered into the defendant's hand ten pieces of 
money, to be delivered to C. if there were ten yards 
of velvet in the cloak, and if not, to the plaintiff; 
and proceeded to allege, that upon measuring of the 
cloak it was found that there were ten yards of velvet 
therein^ whereupon the defendant delivered the pieces 

1 Pullin V. Nicholas, 1 Lev. 83. 

s Bac. Ab. Pleas I. 5. Com. Dig. Pleader £. 8. Co. Litt. 808 a. 
Baden v. Flight, 8 Bing. N. C 685. Kinloch v. Nevile, 6 M. & W. 
796. Fletcher v. Marillier, 9 A. & E. 457. Bowe v. Ames, 6 M. 4b 
W. 747. Wheeler ». Wright, 7 M. & W. 859. Eraser v. Welch, 8 M. 
& W. 629. Drewe v. Lainson, 11 A. & E. 529. Adams v. Jones, 12 
A. &E. 455; 4P. &D. 174. Butcher v. Steuart, 9 M. & W. 405. 
Jones V. Corbett, 2 G. & D. 808. Leaf v. Tuton, 10 M. & W. 898. 
But the objection can only be taken by special demurrer. Pendleton 
County ». Amy, 18 Wall. 297, 808. 
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of money to C. Upon demurrer, " Gawdy, J., heJd 
the plea to be good enough ; for the measuring, thereof 
is the fittest way for the trying it ; and when it is so 
found by the measuring, he had good cause to deliver 
them out of his hands to him who had won the wager. 
But Fenner and Popham, JJ., held that the plea was 
not good ; for it may be that the measuring was false, 
and therefore he ought to have aven-ed, in fact, that 
there were ten yards, and that it was so found upon 
the measuring thereof." ^ So in an action of trespass 
for taking and carrying away the plaintiff's goods, the 
defendant pleaded that the plaintiff never had any 
goods; upon which the court remarked, ^^ This is an 
infallible argument that the plaintiff is not guilty, and 
yet it is no plea." ^ Again, in ejectment, the defend- 
ant pleaded a surrender of a copyhold by the hand of 
Fosset, then steward of the manor. The plaintiff 
traversed that Fosset was steward. All the court held 
this to be no issue, and that the traverse ought to be 
that he did not surrender ; for if he were not steward, 
the surrender is void.^ The reason of this decision 
appears to be that to deny that Fosset was steward 
could be only so far material as it tended to show that 
the surrender was a nullity ; and that it was, there- 
fore, an argumentative denial of the surrender, which, 
if intended to be traversed, ought to be traversed in a 
direct form.* 

It is a branch of this rule that two affirmatives do 

1 Ledesham v. Lubram, Cro. Eliz. 870. 
« Doct. PL 41. Dyer, 43 a. 
» Wood ». Butta, Cro. Eliz. 260. 

* Dred Scott o. Sandford, 19 How. 570. CnrtiB Life and Wiitingi^ 
Vol. 2, p. 221. 
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not make a good issue.^ The reason is, that the trav- 
erse by the second affirmative is argumentative: in its 
natare. Thus, if it be alleged by the defendant that 
a party died seised in fee, and the plaintiff allege that 
he died seised in tail, this is not a good issue ; because 
the latter allegation amounts to a denial of a seisin in 
fee, but denies it by argument or inference only.^ 

It is this branch of the rule against argumentative- 
ness that gave rise (as in part already explained) to 
the form of a special traverse. Where, for any of the 
reasons mentioned in a preceding part of this work, it 
becomes expedient for a party traversing to set forth 
new affirmative matter, tending to explain or qualify 
his denial, he is allowed to do so ; but as this, stand- 
ing alone, will render his pleading argumentative^ he 
is required to add to his affirmative allegation an ex- 
press denial, which is held to cure or prevent the 
argumentativeness.^ Thus in the example last given, 
the plaintiff may allege, if he pleases, th^t the party 
died seised in tail ; but then he must add^ abaqt^e hoe^ 
that he died seised in fee^ and thus resort to the form 
of a special traverse.* 

Another branch of the rule against argumentative- 
ness is, that two negatives do not make a good issttefi 
Thus if the defendant plead that he requested the 
plaintiff to deliver an abstract of his title, but that 

1 Com. Dig. Pleader R. 3. Co. Litt. 126 a. Per Buller, J., in 
Chandler v. Roberts, 1 Doug. 60. Zouch and Bamfield's Case, 1 Leon. 
77. Tomlin v. Burlace, 1 Wils. 6. 

3 Stephen PL 424, 6th ed. Doct. PI 849. 

* Bac. Ab. Pleas H. 8. Conrtne^ v. Phelps, 1 Sid. 301. Herring v. 
Blacklow, Cro. Eliz. 80. 

< Doct. PI. 849. 

« Com. Dig. Pleader R. 3. 
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the plaintiff did not, when so requested, deliver such 
abstract, but neglected so to do, the plaintiff cannot 
reply that f^ did not neglect and refuse to deliver such 
abstract, but should allege affirmatively that he did 
deliver,^ 

RULE IV. 
Fleadinga must not be Hypothetical, or in the Alternative.^ 

Thus in an action of debt against a jailer for the 
escape of a prisoner, where the defendant pleaded, 
that if the said prisoner did, at any time or times after 
the said commitment &c., go at large, he so escaped 
without the knowledge of the defendant and against 
his will ; and that if any such escape was made, the 
prisoner voluntarily returned into custody before the 
defendant knew of the escape &c., the court held 
the plea bad ; for " he cannot plead hypothetically, 
that if there has been an escape, there has also been 
a return. He must either stand upon an averment 
that there has been no escape, or that there have been 
one, two, or ten escapes, after which the prisoner re- 
turned." * 

So where it was charged that the defendant wrote 
and published, or caused to be written and published, 
a certain libel, this was considered as bad for uncer- 
tainty.* 

So where a plea of the Statute of Limitations alleged 

1 Martin v. Smith, 6 East, 657. 

* Cook V, Cox, 8 M. & S. 114. Rex v, Moriey, 1 Y. & Jer. 221. 
Heard Crim. Fl. 119. 

* Griffiths v. Eyles. 1 B. & P. 413. 

4 The King t;. Brereton, 8 Mod. 830. 
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that the debt, *' if any such there be," did not accrue 
within six years, it was held to be ill on special de- 
murrer.^ 

RULE V. 

Pleadinga must not be by way of Recital, but must be 

positive in their Form.^ 

The following example may be adduced to illustrate 
this kind of fault. If a declaration in trespass for as- 
sault and battery make the charge in the following 
form of expression : " And thereupon the said A. B. 
by , his attorney, complains, for that whereas the 

said C. D. heretofore, to wit &c., made an assault " &c., 
instead of " for that the said C. D. heretofore, to wit 
&c., made an assault " i&c., this is bad, for nothing is 
positively affirmed.^ 

"The general rule, requiring material facts to be 
alleged in terms of direct and positive averment, is 
itself by no means universal. For in declarations, 
facts which are material, and even of the gist of the 
action, may in some instances be stated under a 
* whereas.' And the distinction, collectible from the 
precedents, appears to be, that all those facts which 

^ Margetts v. Bays, 4 A. & E. 489. Et vide Gould v. Lasbury, 4 
Tyrw. 863. Wise v. Hodsoll, 11 A. & E. 816 ; 8 P. & D. 510. Eave- 
staff V. Russell, 10 M. & W. 366. 

3 Bac. Ab. Pleas B. 4. 

» Brown v. Thurlow, 16 M. & W. 36. It will be observed, how- 
ever, that in trespass on the case the " whereas " is unobjeetionable ; 
being used only as introductory to some subsequent positive allega- 
tion ; see the same cases and the forms of declaration in the first 
chapter. See also Ring v, Roxbrough, 2 C. & J. 418 ; 2 Tyr. 470, 
from which it would seem that the objection can in no case be taken 
on general demurrer. 
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are directly denied by the terms of the general issue, 
or which may, by the established usage of pleading, 
be specially traversed, must be averred in direct and 
positive terms. But that facts, however material, 
which are not directly denied by the terms of the 
general issue, though liable to be contested under it, 
and which, according to the usage of pleading, cannot 
be specially traversed, may be alleged in the declara- 
tion by way of recital." * 

RULE VI. 

Things are to be pleaded according to their legal Effect or 

Operation.^ 

The meaning is, that in stating an instrument, or 
other matter, in pleading, it should be set forth, not 
according to its tenor, but according to its effect in 
law ; and the reason seems to be, that it is under the 
latter aspect that it must principally and ultimately 
be considered, and, therefore, to plead it in terms or 
form only, is an indirect and circuitous method of 
allegation. Thus, if a joint tenant conveys to his com- 

1 Gould PI. ch. 3, §§ 42, 43, 44. 

3 Bac. Ab. Pleas I. 7. Com. Dig. Pleader C. 87. 2 Wms. Saund. 
97. Howell V. Richards, 11 East, 633. Stroud v. Gerrard, 1 Salk. 8. 
1 Wms. Saund. 235 6, n. 9. Pike v. Eyre, 9 B. & C. 909. Price v. 
Williams, Tyr. & Gr. 197. Wright v. Williams, Tyr. & Gr. 876. Per 
Parke, B., in Simpson v. NichoUs, 3 M. & W. 240. Attwood v. Taylor, 

1 M. & G. 281 note d. Turner v. Hardey, 9 M. & W. 770. In plead- 
ing, except in deducing title, a deed may be set out either in its terms, 
leaving tlie court to construe it according to the legal effect of those 
terms, or the pleader may take the responsibility of stating it accord- 
ing to the legal effect which it is contended to have. Newborough t;. 
Schroder, 7 C B. 342, 847. Robertson v. Showier, 13 M. 4b W. 609. 

2 Wms. Notes to Saund. 291. 
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panion by the words " gives," " grants " &o, his estate 
in the lands holden in jointure, this, though in its 
terms a grants is not properly such in operation of 
law, but amounts to that species of conveyance called 
a release. It should therefore be pleaded not that he 
*' granted " &c., but that he " released " &c.^ So if a 
tenant for life grant his estate to him in reversion, 
this is in effect a surrender^ and should be pleaded as 
such, and not as a grant? So where the plea stated 
that A. was entitled to an equity of redemption, and 
subject thereto that B. was seised in fee, and that 
they by lease and release granted &c. the premises, 
excepting and reserving to A. and his heirs &c. a 
liberty of hunting &c. ; it was held upon general 
demurrer, and afterwards upon writ of error, that, as 
A. had no legal interest in the land, there could be 
no reservation to him ; that the plea, therefore, al- 
leging the right (though in terms of the deed) by 
way of reservation was bad ; and that if (as was con- 
tended in argument) the deed would operate as a 
grant of the right, the plea should have been so 
pleaded, and should have alleged a grant and not a 
reservation? 

On the same principle, where a deed or other in- 
strument is pleaded, it is in general not proper to 
allege (though in the words of the instrumient itself) 
that it is witnessed (testatum existit) that such a 
party granted &c. ; but it should be stated absolutely 
and directly that he granted &c. But as to this point, 
a difference has been established between declarations 

1 2 Wms. Saund. 97. 

^ Barker v. Lade, 4 Mod. 161. 

* Moore v. Plymouth, 3 B. & Aid. 66. 



284 PLEADING IN CiyiL ACTIONS. 

and other pleadings. In the former (for example, in 
a declaration of covenant) it is sufficient to set forth 
the instrument with a testatum existit, though not in 
the latter. And the reason given is, that in a decla- 
ration such statement is merely inducement, that is, 
introductory to some other direct allegation. Thus, 
in covenant, it is introductory to the assignment of 
the breach.^ 

The rule in question is in its terms often confined 
to deeds and conveyances. It extends, however, to all 
instruments in writing, and contracts written or 
verbal; and indeed it may be said generally to all 
matters or transactions whatever which a party may 
have occasion to allege in pleading, and in which the 
form is distinguishable from the legal effect.^ But 
there is an exception in the case of a declaration for 
written or verbal slander, where (as the action turns 
on the words themselves) the words themselves must 
be set forth ; and it is not sufficient to allege that the 
defendant published a libel containing false and scan- 
dalous matters in substance, as follows &c., or used 
words to the effect following &c.* 

1 1 Wms. Saund. 274. Smith v. Scott, 6 C. B. N. S. 771. 

3 Stroud V. Gerrard, 1 Salk. 8. Hart v. Proudfoot, 8 Dowl. 860. 
Turner v. Hardey, 9 M. & W. 770. 

> Wright V. Clements, 3 B. & Aid. 603; S. C. 2 Lead. Crim. Cas. 
94. Heard Crim. PI. 205. Cook v. Cox, 3 M. & S. 110. Whiting o. 
Smith, 18 Pick. 869, 370. Bradlaugh v. The Queen, 8 Q. B. D. 617, 
618. 
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RULE vn. ^ 

Pleadings should observe the known and ancient Forms 
of Expression, as contained in approved Prece- 
dents.^ 

Thus the forms of declarations contained in the 
second chapter present various specimens of technical 
language, appropriate to each particular cause of 
action, from which it would be inartificial and incor- 
rect to deviate. Some of the general issues also 
present examples of forms of expression fixed by 
ancient usage, from which it is improper to depart. 

Another illustration of this rule occurs in the fol- 
lowing case. To an action on the case, the defendants 
pleaded the Statute of Limitations, viz. that they 
were not guilty within six y^ars &c. The court de- 
cided upon special demurrer, that this form of plead- 
ing was bad, upon the ground that, " from the passing 
of the statute to the present case, the invariable form 
of pleading the statute, to an action on the case for a 
wrong, has been to allege that the cause of action did 
not accrue within six years &c. ; and that it was im- 
portant to the administration of justice that the usual 
and established forms of pleadings should be ob- 
served," ^ 

So where in an action on a bill of exchange, against 
the drawer, the declaration, after a statement of the 

1 Com. Dig. Abatement G. 7. Stephen PI. 431, 5th ed. Heard 
Crim. PL 34, 35. Per Quain, J., in Redway v. Mc Andrew, L. R. 9 
Q. B. 76. Per Martin, B., in Cuthbertson v, Irving. 4 H. & N. 763. 
Per Pollock, C. B., in Wilkinson v. Sharland/ 10 Exch. 725. Dole v. 
Weeks, 4 Mass. 462. 

s Dyster tf. Battye, 8 B. & Aid. 448. 
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drawing and non-payment of the bill, omitted the usual 
(though merely formal) allegation that the drawer 
promiBed to pay; this mode of declaring was held, on 
special demurrer, to be insufficient.^ 

It may be remarked, however, with respect to this 
rule, that the allegations to which it relates are of 
course only those of frequent and ordinary recurrence ; 
and that even as to these, it is rather of uncertain 
application, as it must be often doubtful whether a 
given form of expression has been so fixed by the 
course of precedents as to admit of no variation. 

Another rule connected in some measure with the 
last, and apparently referable to the same object, is 
the following : — 

RULE VIII. 

Pleadinga ■honld have their proper formal Commence- 
ments and Conclusiomi.^ 

This rule refers to certain formulas occurring at the 
commencement of pleadings subsequent to the decla- 
ration, and to others occurring at the conclusion. 

A formula of the latter kind, inasmuch as it prays 
the judgment of the court for the party pleading, is 
often denominated the prayer of judgment. 

A plea to the jurisdiction has usually no commence- 
ment of the kind in question. Its conclusion is as 
follows : — 

the defendant prays judgment if the court here will 
or ought to have further cognizance of the plea afore- 
said. 

1 Henry v. Burbidge, 3 Bing. N. C. 601. 

< Stephen PI. 436-450, 2d ed. ; 488-447, 6th ed. 
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or (in some cases) thus : — 

the defendant prays judgment if he ought to be com- 
pelled to answer to the said plea here in court. 

A plea in abatement is also usually pleaded without 
a formal commencement within the meaning of this 
rule. The conclusion is thus : — 

in case of plea to the writ, or the declaration, — 

prays judgment of the said writ (or declaration), and 
that the same may be quashed. 

in case of plea founded on the disability of the 
party, — 

prays judgment if the plain tifE ought to be answered 
to his said declaration. 

A plea in bar has this commencement : — 

says that the plaintiff ought not to have or maintain 
his aforesaid action against him, the defendant, be- 
cause he says &c. 

This formula is commonly called actio, non. 

The conclusion is, — 

prays judgment if the plaintiff ought to have or main- 
tain his aforesaid action against him. 

A replication to a plea to the Jurisdiction has this 
commencement : — 

says that notwithstanding any thing by the defendant 
above alleged, the court here ought not to be precluded 
from having further cognizance of the plea aforesaid, 
because he says &c. 
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or this — 

says that the defendant ought to answer , to the said 
plea here in court, because he says &c. 

and this conclusion : — 

wherefore he prays judgment, and that the court here 
may take cognizance of the plea aforesaid, and that 
the defendant may answer over &c. 



A replication to a plea in ahatement has this com- 
mencement : — 

where the plea was founded on objection to the 
' declaration, — 

says that his said declaration, by reason of any thing 
in the said plea alleged, ought not to be quashed, be- 
cause he says &c. 

where the plea was founded on the disability of the 
party,— 

says that notwithstanding any thing in the said plea 
alleged, he, the plaintiff, ought to be answered to his 
said declaration, because he says &c. 

The conclusion, in most cases, is thus : — 

in the former kind of plea, — 

wherefore he prays judgment, and that the said dec- 
laration may be adjudged good, and that the defend- 
ant may answer over &c. 

in the latter, — 

wherefore he prays judgment, and that the defendant 
may answer over &c. 
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A replication to a plea in bar has this commence- 
ment : — 

says that by reason of any thing in the said plea 
alleged, he ought not to be barred from having and 
maintaining his aforesaid action against the defend- 
ant ; because he says &c. 

This formula is commonly called precludi non. 

The conclusion is thus : — 
in deht^ — 

wherefore he prays judgment, and his debt aforesaid, 
together with his damages by him sustained, by reason 
of the detention thereof, to be adjudged to him. 

in covencmt^ — 

wherefore he prays judgment, and his damages by 
him sustained, by reason of the said breach of cove- 
nant, to be adjudged to him. 

in trespass^ — 

wherefore he prays judgment, and his damages by 
him sustained, by reason of the committing of the 
said trespasses, to be adjudged to him. 

in trespass on the case^ — in assumpsit^ — 

wherefore he prays judgment, and his damages by 
him sustained by reason of the not performing of the 
said several promises and undertakings, to be adjudged 
to him. 

in trespass on the case^ — in general^ — 

wherefore he prays judgment, and his damages by 

him sustained, by reason of the committing of the said 

several grievances, to be adjudged to him. 

19 
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And in all other actions the replication in like 
manner concludes with a prayer of judgment for dam* 
ages, or other appropriate redress, according to the 
nature of the action. 

With respect to pleadings subsequent to the replica^ 
tion it will be sufficient to observe in general, that 
those on the part of the defendant commence and 
conclude like the plea ; those on the part of the plain- 
tifiE, like the replication. 

The forms of commencement and conclusion given 
above are subject to the following variations : — 

First, with respect to pleas in abatement. Matters 
of abatement, in general, only render the action abat- 
able upon plea; but there are others, such as the 
death of the plaintiff or defendant before verdiot or 
judgment by default, that are said to abate it de facto ; 
that is, by their own immediate effect, and before 
plea ; the only use of the plea in such cases being to 
give the court notice of the fact. Where the action 
is merely abatable, the forms of conclusion above 
given are to be observed ; but when abated de facto, 
the conclusion must pray, "whether the court will 
further proceed;" for, the declaration being already 
and ipso facto abated, it would be improper to pray 
♦* that it may be quashed." 

Again, when a plea in bar is pleaded after a previous 
plea^ it has a commencement and conclusion of actio, 
non ulterius ; as in the example, supr^, p. 64. 

So, if a plea in bar be founded on any matter 
arising after the commencement of the action^ though it 
be not pleaded after a previous plea, it has the same 
commencement and conclusion of actio., non ulteriioa, 
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and actionem non generally, would be improper ; for 
that formula is taken to refer, in point of time, to the 
commencement of the suit, and not to the time of 
plea pleaded. Thus the plea of payment into court 
is always pleaded with actio, non ulterius. 

Again, all pleadings by way of estoppel have a 
commencement and conclusion peculiar to themselves. 
A plea in estoppel has the following commencement : 
** says that the plaintiff ought not to be admitted to 
say" (stating the allegation to which the estoppel 
relates) ; and the following conclusion : " wherefore 
he prays judgment, if the plaintiff ought to be ad- 
mitted, against his own acknowledgment, by his deed 
aforesaid " (or otherwise, according to the matter of 
the estoppel), '^ to say that " (stating the allegation 
to which the estoppel relates). A replication, by way 
of estoppel to a plea, either in abatement or bar, has 
this commencement : ^^ says that the defendant ought 
not to be admitted to plead the said plea by hina 
above pleaded ; because he says &c/' Its conclusion, 
in case of a plea of abatement^ is as follows : ^^ where- 
fore he prays judgment if the defendant ought to be 
admitted to his said plea, contrary to his own acknowl- 
edgment &c., and that he may. answer over &c."; — in 
case of a plea in bar^ " wherefore he prays judgment, 
if the defendant ought to be admitted, contrary to his 
own acknowledgment &c., to plead that " (stating the 
allegation to which the estoppel relates). 

• 

Rejoinders and subsequent pleadin<fs follow the 

forms of pleas and replications respectively. 

Again, if any pleading be intended to apply to part 
only of the matter adversely alleged, it must be 
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qualified accordingly in its commencement and con- 
clusion. 

Another variation occurs in the action of replevin. 
Avowries and cognizances, instead of being pleaded 
with actio, non, commence thus — an avowry, that the 
defendant "well avows," — a cognizance, that he "well 
acknowledges," the taking &c. ; and conclude thus — 
that the defendant " prays judgment and a return of 
the said goods and chattels together with his damages 
&c., according to the form of the statute in such case 
made and provided to be adjudged to him" &c. And 
the subsequent pleadings have correspondent varia- 
tions. 

It is to be observed, too, that there has been always 
an exception to this rule, in the case of such pleadings 
as tender issite. These, instead of the conclusion with 
a prayer of judgment, as in the above forms, conclude 
(in the case of the trial by jury) to the country; or 
(if a difiEerent mode of trial be proposed) with other 
appropriate formulas, as explained under the second 
rule of the first section. Pleadings which tender issue 
have, however, the formal commencementa ; with the 
exception of the general issues^ which have neither 
formal commencement nor conclusion, in the sense to 
which the present rule refers. 

In general, a defect or impropriety in the com- 
mencement and conclusion of a pleading is ground for 
demurrer. And, in some instances, irregularities of 
this description afford no ground for objection; for 
if the commencement pray the proper judgment^ it 
seems to be sufl&cient, though judgment be prayed in 
an improper form in the conclusion. And the con- 
verse case, as to a right of prayer in the conclusion, 
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with an improper commencement, has been decided 
the same way. So, if judgment be simply prayed, 
without specifying what judgment, it is said to be 
sufficient ; and it is laid down that the court will, in 
that case, ex officio, award the proper legal conse- 
quence. It seems, however, that these relaxations 
from the rule do not apply to pleas in abatement ; the 
court requiring greater strictness in these pleas, with 
a view to discourage their use. 

It will be observed that the commencement and 
conclusion of a plea are in such form as to indicate 
the view in which it is pleaded, and to mark its object 
and tendency, as being either to the jurisdiction, in 
abatement, or in bar. It is, therefore, held that the 
class and character of a plea depend upon these its 
formular parts, which is ordinarily expressed by the 
maxim — conclusio facit placitum. Accordingly, if it 
commence and conclude as in bar, but contain matter 
sufficient only to abate the suit, it is a bad plea in bar 
and no plea in abatement. And on the other hand, it 
has been held that if a plea commence and conclude 
as in abatement, and show matter in bar, it is a plea 
in abatement and not in bar. 

As the commencement and conclusion have this 
efiEect, of defining the character of the plea, so they 
have the same tendency in the replication and subse- 
quent pleadings. For example, they serve to show 
whether the pleading be intended as in confession 
and avoidance or estoppel, and whether intended to 
be pleaded to the whole or to part. From these con- 
siderations it is apparent that they are forms which, 
on the whole, materially tend to clearness and pre- 
cision in pleading; and they have, for that reason, 
been considered under this section. 
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In connection with the mle of pleading last men- 
tioned, and in a view to the same objects of deamesa 
and precision, is established the following rule : — 

RULE IX. 

A Pleading which is bad in part, ia bad altogether.^ 

The meaning of this rule is, that if in any material 
part of its allegatioii, or in reference to any of the 
material things which it undertakes to answer, or to 
either of the parties answering, the pleading be bad, 
though in other respects it be free from objection, the 
whole of it is open to demurrer ; so that, if the objec- 
tion be good, the whole pleading in question is over- 
ruled, and judgment given accordingly. Thus, if in 
a declaration of assumpsit, two different promises be 
alleged in two different counts, and the defendant 
plead in bar to both counts conjointly, the Statute of 
Limitations, viz. that he did not promise within six 
years, and the plea be an insufficient answer as to one 
of the counts, but a good bar as to the other, — the 
whole plea is bad, and neither promise is sufficiently 
answered.^ So, where to an action of trespass for 

1 Com. Dig. Pleader E. d6, F. 25. 1 Wms. Saund. 28. United 
States V, Linn, 1 How. 104, 108. Trueman v. Hurst, 1 T. K. 40. 
Clarkson v. Lawson, 6 Bing. 273. Crump v. Adnej, 1 C. & M. 855u 
Tremeere v. Morison, 1 Bing. N. C. 89. CaWert v. Moggs, 10 A. & £. 
S82. Sheerman v. Thompson, 11 A. & E. 1027 ; 8 P. & D. 656. PhU- 
lips V. Claggett, 10 M. & W. 102. Skillet v. Fletcher, L. R. 1 C. P. 217. 
Brewster v. Hobart, 15 Pick. 802. And "a vast yariety of cases 
show that a plea not answering the whole that it professes to answer 
is bad in toto, whether it be pleaded to various facts in one count, or 
to yarious counts, or as a ground of defence for various persons." 
Per Holrojd, J., in St. Germains v. Willan, 2 B. & C. 216, 221. 

« Webb V, Martin, 1 Ley. 48. Lyne v. Sissfield, 1 H. & N. 278. 
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false imprisonment against two defendants, 'thej 
pleaded that one of them, A, having ground to be- 
lieve that his horse had been stolen by the . plaintiff, 
gave him in charge to the other defendant, a conr 
stable, whereupon the constable, and A, in his aid, 
and by his command, laid hands on the plaintiff &c., 
the plea was adjudged to be bad as to both the de- 
fendants, because it showed no reasonable ground of 
suspicion ; for A could not justify the arrest without 
showing such ground; and though the case might be 
different as to the constable, whose duty was to act 
on the charge, and not to deliberate, yet as he had 
not pleaded separately, but had joined in A's justi- 
fication, the plea was bad as to him also.^ 

This rule seems to result from that which requires 
pleadings to have their proper formal commencements 
and conclusions. For, by those forms (it will be ob- 
served), the matter which any pleading contains is 
offered as an entire answer to the whole of that which 
last preceded. Thus, in the first example above given, 
the defendant would allege, in the commencement of 
his plea, that the plaintiff ^' ought not to have or main- 
tain his action," for the reason therein assigned ; and 
therefore he would pray judgment &c., as to the whole 
action, in the conclusion. If, therefore, the answer 
be insufficient as to one count, it cannot avail as to 
the other; because, if taken as a plea to the latter 
only, the commencement and conclusion would be 
wrong. It is to be observed that there was but one 
plea, and consequently there would have been but one 
commencement and conclusion ; but if the defendant 

1 Hedges v. Chapman, 2 Bing. 623. And see Hyde v. Graham, 1 
H. & C. 598. 
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had pleaded the statute, in bar to the first count sepa- 
rately, and then pleaded it to the second count, with 
a new commencement and conclusion, thus making 
two pleas instead of one, the invalidity of one of these 
pleas could not vitiate the other. 

It is to be observed that the rule now in question 
relates only to pleas and subsequent pleadings, and 
has no application to the declaration. Therefore, if a 
declaration be good in part, though bad as to another 
part, relating to a distinct demand divisible from the 
rest, and the defendant demur to the whole, instead 
of confining his demurrer to the faulty part only, the 
court will give judgment generally for the plaintiff.^ 
Moreover, the rule applies only to material allegations ; 
for where the objectionable matter is mere surplusage, 
and unnecessarily introduced (the answer being com- 
plete without it), its introduction does not vitiate the 
rest of the pleading.^ 

1 1 Wms. Saund. 286 b. 1 Wms. Notes to Saund. 432, 433. Bac 
Ab. Pleas B. 16. Judin v. Samuel, 1 N. K. 43. Benbrldge v. Day, 1 
Salk. 218. Powdick v. Lyon, 11 East, 665. Amory v. Brodrick, 6 
B. & Aid. 712. Fergusson o. Mitchell, 4 Dowl. 613. Spyer v. Thel- 
weU, Tyr. & Gr. 191. Price r. Williams, Tyr. & Gr. 197. Wain- 
Wright V. Johnson, 6 Dowl. 817. 

s Duffleld V. Scott, 8 T. R. 377. 
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SECTION VI. 

BULKS WHICH TEND TO PREVENT FROLIXITT AND DELAY IN 

PLEADING. 

^ RULE L 

There must be no Departure in Pleading.^ 

A departure takes place when, in any pleading, the 
party deserts the ground that he took in his last ante- 
cedent pleading, and resorts to another.^ 

1 Co. Litt. 304. Com. Dig. Pleader F. 17, F. 11 ; Bac. Ab. Pleas L, 
Meyer v. Ha worth, 8 A. & E. 467. Green v. James, 6 M. & W. 
666. Smith v, Marsack, 6 C. B. 486. Elliot v. Von Glehn, 13 Q. B. 
682. Morris v. Walker, 16 Q. B. 689. Callow v. Jenkinson, 6 Exch. 
666. Brine v. Great Western Ry. Co. 2 B. & S. 402. Bartlett v. 
Wells, 1 B. & S. 836. Rilon v, Emary, L. R. 8 C. P. 646. Kitson v. 
Hardwick, L. R. 7 C. P. 473. Hooper v. Marshall, L. R. 6 C. P. 4. 

^ Lord Coke defines it thus : " A departure in pleading is said to 
be, when the second plea containetli matter not pursuant to his 
former, and which fortifieth not the same ; and therefore it is called 
decessus, because he departeth from his former plea." Co. Litt. 
804 a. 

Serjeant Williams gives the following definition : ** A departure in 
pleading is said to be, when a man quits or departs from one defence 
which he has first made, and has recourse to another : it is, when his 
second plea does not contain matter pursuant to his first plea, and 
which does not support and fortify if 2 Wms. Saund. 84 a, 84 6. 2 
Wms. Notes to Saund. 273, 274. Per Mellor, J., in Brine v. Great 
Western Ry. Co. 2 B. & S. 409. 

The rule is stated by Tindal, C. J., in Prince v. Brunatte, 1 Bing. 
N. C. 438, in the following terms : " Undoubtedly where a replication 
does not consist with or fortify the declaration, it is a departure in 
pleading; for a plaintiff is not entitled to declare in respect of one 
right, and then to set up another in his replication." 

Another test of a departure in pleading is stated by Tindal, C. J., 
in Smith v. NicoUs, 6 Bing. N. C. 218, as follows : "That which is a 
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A departure obviously can never take place till the 
replication. 

Of departure in the replication, the following is an 
example. In assumpsit, the plaintiffs, as executors, 
declared on several promises alleged to have been m4ide 
to the testator in his lifetime. The defendant pleaded 
that she did not promise within six years, before the 
commencement of the action. The plaintiffs replied, 
that, within six years before the commencement of the 
action, the letters testamentary were granted to them; 
whereby the aption accrued to them the said plaintiffs^ 
within six years. The court held this to be a depart- 
ure; as in the declaration they had laid promises to 
the testator^ but in the replication alleged the right 
of action to accrue to themselves as executors,^ They 
ought to have laid promises to themselves as execu- 
tors, in the declaration, if they meant to put their 
action on this ground. 

But a departure has not occurred so frequently in 
the replication as in the rejoinder. 

In debt on a bond conditioned to perform an award, 
so that the same were delivered to the defendant by a 
certain time, the defendant pleaded that the arbitrar 
tors did not make any award. The plaintiff replied, 
that the arbitrators did make an award to such an 
effect ; and that the same was tendered by the proper 
time. The defendant rejoined, that the award was not 
so tendered. On demurrer, it was objected that the 
rejoinder was a departure from the plea in bar; "for, 

departure in pleading is a yariance in eridence ; and if the evidence 
in support of the replication would sustain the allegation in the 
declaration, there is no departure." 
1 Hickman i?. W^alker, Willes, 27. 
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in the plea in bar, the defendant says that the arbi- 
trators made no award ; and now, in his rejoinder, he 
has implicitly confessed that the arbitrators have made 
an award, but says that it was not tendered according 
to the condition, which is a plain departure ; for it is 
one thing not to make an award, and another thing 
not to tender it when made. And, although both 
these things are necessary, by the condition of the 
bond, to bind the defendant to perform the award, 
yet the defendant ought only to rely upon one or the 
other, by itself" &c., "but, if the ifcruth had been 
that, although the award was made, yet it was not 
tendered according to the condition, the defendant 
should have pleaded so at first, in his plea " &c. And 
the court gave judgment accordingly.^ 

So, in debt on a bond conditioned to keep the plain- 
tiffs harmless and indemnified from all suits &c. of 
one Thomas Cook, the defendants pleaded that they 
had kept the plaintiffs harmless &c. The plaintiffs 
replied, that Cook sued them ; and so the defendant 
had not kept them harmless &c. The defendants 
rejoined, that they had not any notice of the damnifica- 
tion. And the court held, first, that the matter of 
the rejoinder was bad, as the plaintiffs were not bound 
to give notice ; and, secondly, that the rejoinder was 
a departure from the plea in bar ; for, in the bar, the 
defendants plead that "they have saved harmless 
the plaintiffs, and in the rejoinder confess that they 
have not saved harmless, but allege they had not 
notice of the damnification ; which is a plain depart- 
ure." ^ So, in debt on a bond conditioned to per- 

' 1 Roberts v. Mariett, 2 Saund. 188. 2 Wms. Notes to Saund. 641. 
* Cutler V. Southern, 1 Saund. 116. 1 Wms. Notes to Saund. 138. 
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form the coyenants in an indentore of lease, one of 
which was, that the lessee, at every felling of wood, 
would make a fence, — the defendant pleaded that he 
had not felled any wood &c. The plaintiff replied, 
that he felled two acres of wood, but made no fence. 
The defendant rejoined, that he did make a fence ; this 
was adjudged a departure.^ 

These, it will be observed, are cases in which the 
party deserts the ground, in point otfact^ that he had 
first taken. But it is also a departure if he puts the 
same facts on a pew ground in point of law / as if he 
relies on the effect of the common law in his declara- 
tion, and on a custom in his replication; or on the 
effect of the common law in his plea, and a statute in 
his rejoinder. Thus, where the plaintiff declared in 
covenant on an indenture of apprenticeship, by which 
the defendant was to serve him for seven years, and 
assigned as breach of covenant, that the defendant 
departed within the seven years, and the defendant 
pleaded infancy, to which the plaintiff replied, that, 
by the custom of London, infants may bind themselves 
apprentices, — this was considered as a departure.^ 
. Again, in trespass, the defendant made title to the 
premises, pleading a demise for fifty years made by 
the college of R. The plaintiff replied, that there was 
another prior lease of the same premises, which had 
been assigned to the defendant, and which was un- 
expired at the time of making the said lease for fifty 
years ; and alleged a proviso in the Act of 31 Hen. 
VIII. ch. 13, avoiding all leases by the colleges to 
which that act relates, made under such circumstances 
as the lease last mentioned. The defendant, in his 

1 Dyer, 263 b. « Mole v. WalUs, 1 Ley. 81. 
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rejoinder, pleaded another proviso in the statute, 
which allowed such leases to be good for twenty-one 
years if made to the same person &c. ; and that by 
virtue thereof, the demise stated in his plea was 
available for twenty-one years at least. The judges 
held the rejoinder to be a departure from the plea; 
for in the bar he pleads a lease of fifty years, and in 
the rejoinder he concludes upon a lease for twenty- 
one years &c. And they observed, that " the defend- 
ant might have shown the statute and the whole mat- 
ter at first." 1 

To show more distinctly the nature of a departure, 
it may be useful, on the other hand, to give some ex- 
amples of cases that have been held not to fall within 
that objection. 

In debt on a bond conditioned to perform covenants, 
one of which was, that the defendant should account 
for all sums of money that he should receive, the de- 
fendant pleaded performance. The plaintiff replied, 
that £26 came to his hands, for which he had not 
accounted. The defendant rejoined, that he accounted 
modo sequente, viz. that certain malefactors broke 
into his counting-house and stole it, wherewith he 
acquainted the plaintiff. And it was argued on de- 
murrer, " that the rejoinder is a departure ; for fulfil- 
ling a covenant to account cannot be intended but by 
actual accounting; whereas the rejoinder does not 
show an account, but an excuse for not accounting." 
But the court held, that showing he was robbed is 
giving an account; and therefore there was no de- 
parture.^ So in debt on a bond conditioned to in- 

1 Fulmerston v. Steward, 1 Plowd. 102. 
s Yere v. Smith, 2 Lev. 6; 1 Vent. I2l. 
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demnify the plaintiff from all tonnage of certain coals 
due to W. B., the defendant pleaded non damnificar 
tas; to which the plaintiff replied, that for £5 of 
tonnage of coals due to W. A. his barge was dis- 
trained ; and the defendant rejoined, that no tannage 
was due to W. B. for the coals. To this the plaintiff 
demurred, ^* supposing the rejoinder to be a departure 
from the plea ; for the defendant having pleaded gen- 
erally that the plaintiff was not damnified, and the 
plaintiff having assigned a breach, the matter of the 
rejoinder is only by way of excuse, confessing and 
avoiding the breach, which ought to have been done 
at first, and not after a general plea of indenmity. 
On the other side, it was insisted that it was not 
necessary for the defendant to set out all his case at 
first, and it sufiSces that his bar is supported and 
strengthened by his rejoinder. And of this opinion 
was the court." ^ 

Again, in an action of debt on a bond conditioned 
for the performance of an award, the defendant 
pleaded that the arbitrators did not make any award ; 
the plaintiff replied, that they duly made their award, 
setting part of it forth ; and the defendant, in his re- 
joinder, set forth the whole award verbatim, by which 
it appeared that the award was bad in law, being made 
as to matters not within the submission. To this rc^ 
joinder the plaintiff demurred, on the ground that it 
was a departure from the plea, for by the plea it had 
been alleged that there was no award, which meant 
no award in fact; but by the rejoinder it appeared 
that there had been an award in fact. The court, 
however, held that there was no departure ; that the 

1 Owen V. Reynolds, Fort. 841, cited Bac. Ab. Pleas, p. 152, 6th ed. 
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plea of no award meant no legal and valid award ac- 
cording to the submission ; and that consequently the 
rejoinder, in setting the award foiih, and showing that 
it was not conformable to the submission, maintained 
the plea.^ 

So in all cases where the yariance between the for- 
mer and the latter pleading is on a point not material^ 
there is no departure. Thus, in assumpsit, if the dec- 
laration, in a case where the time is not material, state 
a promise to have been made on a given day, ten years 
ago^ and the defendant plead that he did not promise 
within six years, the plaintifiE may reply, that the de- 
fendant did promise within six years without a depart- 
ure^ because the titne laid in the declaration was 
immaterial.^ 

The rule against departure is evidently necessary to 
prevent the retardation of the issue. For while the 
parties are respectively confined to the grounds they 
have first taken in their declaration and plea, the 
process of pleading will, as formerly demonstrated, 
exhaust, after a few alternations of statement, the 
whole facts involved in the cause; and thereby de- 
velop the question in dispute. But if a new ground 
be taken in any part of the series, a new state of facts 
is introduced, and the result is consequently post- 
poned. Besides, if one departure were allowed, the 

1 Fisher v. Pimbley, 11 East, 188. 1 Wms. Saund. 826 h. 2 Wptis. 
Saund. 284 e. 1 Wms. Notes to Saund. '585. 2 Wms. Notes to Saund. 
279. 

s Lee V. Rogers, 1 Ley. 110. Cole v. Hawkins, 10 Mod. 848 ; 1 
Strange, 21, S. P. See Arnold v. Arnold, 8 Bing. N. C. 81, accord- 
ingly. 

* See also Leg v, Evans, 6 M. & W. 86. Arbouin v. Anderson, 
1Q.&D.403; 1 Q. B. 498. 
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parties might, on the same principle, shift their ground 
as often as thej pleased; and an almost indefinite 
length of altercation might in some cases be the con- 
sequence. 

The consideration of these and similar mischiefs, 
which might be expected to arise from the allowance 
of departure in pleading, has induced the courts in 
recent times to hold the fault of departure to be one 
of 8ui9tance^ and ground of general demurrer.^ 

RULE II. 

Whero a Ploa amonnti to tho General iMue, it shoiild be 

so ploadod.^ 

It has been explained, in a former part of the work, 
that in most actions there is an appropriate form of 
plea, called the general isstte^ — fixed by ancient usage 
as the proper method of traversing the declaration, 
when the pleader means to deny the whole or the 
principal part of its allegations. The meaning of the 
present rule is, that if instead of traversing the decla- 
ration in this form, the party pleads, in a more special 
way, matter which is constructively and in effect the 
same as the general issue, such plea will be bad ; and 
the general issue ought to be substituted. 

Thus, to a declaration in trespass for entering 
the plaintiff's garden, the defendant pleaded that the 
plaintiff had no such garden. This Was ruled to be 

1 Brine v. Great Western Ry. Co. 2 B. & S. 402. De Roo v. 
Foster, 12 C. B. N. S. 272. Thames Iron Works Co. v. Royal Mail 
Steam Packet Co. 18 C. B. N. S. 868. 2 Wms. Saund. 84/ 2 Wms. 
Notes to Saund. 280, 281. 

s Co. Litt. 808 b. Com. Dig. Pleader E. 14. Bac. Ab. Pleas 370- 
876, 6th ed. Van Ness v. Forrest, 8 Cranch, 80. ' 
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^ no plea ; for it amounts to nothing more than not 
guilty ; for if he had no such garden then the defend- 
ant is not guilty." So the defendant withdrew his 
plea, and said not guilty.^ So in debt for the price of 
a horse sold, that the defendant did not buy^ is no plea, 
for it amounts to never indebted.^ Again, in debt on 
a bond, the defendant by his plea confessed the bond, 
but said that it was executed to another person than 
the plaintiff ; this was bad, as amounting to non eat 
factum.^ 

These examples show that a special plea, thus im- 
* properly substituted for the general issue, may be some- 
times in a negative^ sometimes in an affirmative form. 
When in the negative^ its argumentativeness will often 
serve as an additional test of its faulty quality. Thus 
the plea in the first example, '^ that the plaintiff had 
no such garden," is evidently but an argumentative 
allegation, that the defendant did not commit because 
he could not have committed the trespass. This^ how- 
ever, does not universally hold ; for in, the second and 
third examples, the allegations that the defendant 
** did not depasture " and " did not buy " seem to be 
in as direct a form of denial as that of not guilty. If 
the plea be in the affirmative^ the following consid- 
erations will always tend to detect the improper 
construction. If a good plea, it must (as formerly 
shown) be taken either as a traverse, or as in confes- 
sion and avoidance. Now, taken as a traverse, such 
a plea is clearly open to the objection of argumenta- 
tiveness ; for two affirmatives make an argumentative 

1 10 Hen. VL 16. 

s Yin. Ab. Certainty in Pleadings E. 16. 

* Gifford V. Perkins, 1 Sid. 460; 1 Yent. 77. 

20 
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issue. Thus, if in an action on a bond, the defendant 
plead that it was executed to another person, J. S., it 
is an argumentative denial that it was executed to 
the plaintiff, and the denial should have been in the 
direct form non est factum. On the other hand, if a 
plea of this kind be intended by way of confession 
and avoidance, it is bad for want of color ; for it ad- 
mits no apparent right in the plaintiff. 

This is the test, whether a plea in bar is bad as 
amounting to the general issue ; if it be any matter 
of defence which denies what the plaintiff, on the 
general issue, would be bound to prove, it may and * 
ought to be given in evidence under the general issue, 
and a plea setting up such facts negatively is bad on 
special demurrer ; but if it be any ground of defence 
which admits the facts alleged in the declaration, but 
avoids the action by matter which the plaintiff would 
not be bound to prove or dispute in the first instance 
on the general issue, it may be specially pleaded.^ 

It is said that the court is not bound to allow this 
objection ; but that it is ' in its discretion to allow a 
special plea amounting to the general issue, if it in- 
volve such matter of law as might be unfit for the 
decision of a jury.^ It is also said that as the court 
has such discretion, the proper method of taking ad- 
vantage of this fault is not by demurrer^ but by mo- 
tion to the court to set aside the plea, and enter the 
general issue instead of it.^ In modern practice, how- 

1 Thayer v. Brewer, 15 Pick. 219. 

2 Bac. Ab. Pleaa, p. 874, 5th ed. Carr v. Hinchliff, 4 B. & C. 547. 
Maggs V. Ames, 1 M. & P. 294 ; 4 Bing. 470. Hammond v, Teagae» 
6 Bing. 197 ; 3 M. & P. 474. Hoare v. Silverlock, 9 C. B. 20. 

» Warner v. Wainsford, Hob. 127. Ward and Blunt*s Case, 1 
Leon. 178. Carr v. Dackett, 5 H. & N. 788. Gardner v, Webber^ 17 
Pick. 407, 411. 
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ever, tins objection has always been allowed upon 
demurrer. 

As a plea amounting to the general issue is usually 
open also to the objection of being argumentative or 
that of wanting coloi\ we sometimes find the rule in 
question discussed as if it were founded entirely in a 
view to those objections. This, however, does not 
seem to be a sujBBiciently wide foundation for the rule ; 
for there are instances of pleas which are faulty as 
amounting to the general issue, which yet do not (as 
already observed) seem fairly open to the objection 
of argumentativeness, and which, on the other hand, 
being of the negative kind or by way of traverse, re- 
quire no color. Besides, there is express authority 
for holding that the true object of this rule is to avoid 
prolixity ; and that it is therefore properly classed 
under the present section. For it is laid down that 
*' the reason of pressing a general issue is not for in- 
sufficiency of the plea, but not to make long records 
when there is no cause." ^ 

RULE m. 

Snrpltuiage is to be avoided.^ Utile per inutile non 

vitiatur.^ 

Sui'plusage is here taken in its large sense, as in- 

1 Warner v, Wainsford, Hob. 127. Com. Dig. Pleader E. 13. Per 
Alderson, B., in Gough u. Bryan, 2 M. & W. 774. 

2 The term " sm'plusage " comprehends whatever may be stricken 
from the record without destroying the right of action, or the charge, 
on the one hand, or the defence on the other. Bristow v, Wright, 2 
Doug. 666, 667 ; S. C. 1 Smith L. C. 989, 7th Amer. ed. Earle ». 
Kingsbury, 8 Cush. 209, 210. Williamson v. Allison, 2 East, 460. 1 
Wms. Saund. 233. 1 Wms. Notes to Saund. 277. Bac. Ab. Pleas L 
4. Yates v. Carlisle, 1 W. Bl. 270. Shepherd v. Shepherd, 1 0. B. 
849. Heard Crim. PI. 188. Powell Ev. 470, 4th ed. 

* Commonwealth v. Jeffries, 7 Allen, 671, 672. 
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olading uime&essary matter of whatever description.^ 
To combine with the requisite certainty and precision 
the greatest possible brevity^ is justly considered, as 
the perfection of pleading. This principle, however, 
has not been kept uniformly in view at every era of 
the science. Although it appears to have prevailed at 
the earliest periods, it seems to have been nearly for- 
gotten during a subsequent interval of legal history ; 
and it is to the wisdom of modem times that it owes 
its revival and restoration. 

1. The rule as to avoiding surplusage may be con- 
sidered, first, as prescribing the omission of matter 
wholly foreign. An example of the violation of the 
rule in this sense occurs when a plaintifiF, suing a 
defendant upon one of the covenants in a long deed^ 
sets out in his declaration not only the covenant on 
which he sues, but all the other covenants, though 
i^lating to matters wholly irrelevant to the cause.^ 

2. The rule also prescribes the omission of matter 
which, though not wholly foreign, doe9 not require to 
he stated. Any matters will fall within this descrip- 
tion, which, under the various rules enumerated in a 
former section, as tending to limit or qualify the 
degree of certainty, it is unnecessary to allege: ,for 
example, matter of mere evidence ; matter of law ; or 
other things which the court officially notices ; matter 
coming more properly from the other side; matter 
necessarily implied &c. 

8. The rule prescribes generally the cultivation of 

^ In its more strict and confined meaning it imports matter wholl j 
foreign and irrelevant. 

3 Dundftss V. Weymouth, 2 Cowp. 665. Price v. Fletcher, Cowp. 
727. PhUlips v. Fielding, 2 H. Bl. 181. 
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Iremty^ or avoidance of unnecessary prolixity in the 
manner of statement, A terse style of allegation, in* 
volving a strict retrenchment of unnecessary words, 
is the aim of the best practitioners in pleading, and 
is considered as indicative of a good school. 

Surplusage, it should be observed, is not a subject 
for demurrer ; the maxim being that Utile per inutile 
uon vitiatur.^ But when any flagrant fault of this 
kind occurs, and is brought to the notice of the court, 
it is visited with the censure of the judges. They 
have also in such cases, on motion, referred the. plead- 
ings to their oflScer, that he might strike out such 
matter as is redundant, and capable of being omitted 
without injury to the material averments ; and in a 
clear case will themselves direct, such matter to be 
struck out. And the party offending will sometimes 
have to pay the costs of the application.^' 

Moreover, this is not the only danger to which the 
fault of sui-plusage may happen to give rise. 

For though traverse cannot be taken (as elsewhere 
shown) on an immaterial allegation, yet it often hap- 
pens that when material matter is alleged with an 
unnecessarv detail of circumstances, the essential and 
non-essential parts of the statement are in their na- 
ture so connected as to be incapable of separation, 
and the opposite party is therefore entitled to include, 
under his traverse, the whole matter alleged. The 
consequence evidently is, that the party who has 
pleaded with such unnecessary particularity has to 
sustain an increased burthen of proof, and incurs 
great danger of failure at the trial. 

1 Co. Litt. 808 b. Lord v, Houston, 11 East, 62. Cobbett v 
Cochrane, 8 Bing. 17. 

a Yates v, Carlisle, 1 W. Bl. 270. Price ». Fletcher, 2 Cowp. 727. 
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Most of the principal rules of pleading have now 
been classed, in reference to certain common objects 
which each class or set of rules is conceived to con- 
template; and have been explained and illustrated 
in their connection with these objects, and with each 
other. But there still remain certain rules, also of a 
principal or primary character, which have been found 
not to be reducible within this principle of arrange- 
ment, being, in respect of their objects, of a miscel- 
laneous and unconnected kind. These will form the 
subject of the following section. 



SECTION VIL 

CSBTAIN MISCELLANEOUS BULES. 

These rules relate either to the declaration, the 
plea, or pleadings in general ; and shall be considered 
in the order thus indicated. 

RULE L 
The Declaration should in Concltuiion lay Damages. 

The claim at the conclusion of the declaration 
should be sufficient to cover the largest amount of 
debt or damages likely to be recoverecf ; for the jury 
cannot give more than the amount thus claimed.^ 
Where a verdict was given 'and judgment entered for 
a sum exceeding the claim in the declaration, and 
error was assigned on that ground, the court allowed 

» Chevely r. Morris, 2 W. Bl. 1300. 
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the judgment to be amended by entering a remittitur 

for the excess.^ 

Damages are distinguished in law as general and 

special; the former being the necessary and immediate 

loss occasioned by the injurious act of the defendant; 

the latter comprising the loss which actually followed 

as its natural and proximate consequence beyond its 

necessary and immediate effect. This distinction 

leads to the following rule in pleading : that if special 

damage is intended to be claimed, it must be stated 

with particularity in the body of the declaration ; but 

general damage requires no particular mention, and is 

covered by the general claim at the conclusion.^ 

Where the act of the defendant complained of is 
in itself a legal injury to the plaintiff, as a breach of 
contract or a trespass, the law always implies general 
damage at least to a nominal amount. Where the 
act complained of is not in itself necessarily injurious 
to the plaintiff, but becomes so only by reason of the 
special damage caused by it, the special damage has 
then to be stated and proved as the gist of the action 
and in order to establish the injury, and not merely 
in the sense pf damage.^ 

The object of stating special damage in the declara- 
tion where not alleged as an essential part of the cause 
of action, is to give notice to the defendant of the na- 
ture and extent of the 6laim made against him, and 
of the particular facts by which it is to be supported, 
so as to enable him to come to trial prepared with evi- 



1 Usher v. Dansey, 4 M. & S. 94. 

3 Warner v. Bacon, 8 Gray, 897. Ballen and Leake Precedents, 
12, 3d ed. Mayne Damages, 433, 8d ed. 
' Builen and' Leake Precedents, 12, 8d ed. 
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dence to meet it.' The charge of general damage is 
sufficiently notified in the statement of the injury, 
which imports all its necessary and immediate effects^ 
and no further particularity is required in respect of 
it.^ The special damage must be charged with suffi- 
cient particularity to inform the defendant what the 
plaintiff intends to prove, and the plaintiff is not al- 
lowed to give evidence of any special damage which 
is not sufficiently stated in the declaration.^ 

The statement of the special damage must suffi- 
ciently show its connection with the injurious act as 
a natural and proximate consequence, otherwise it 
cannot be recovered even though assessed by the 
jury.* 

If the plaintiff fails in proving the special damage 
alleged, he may still resort to and recover his general 
damages.^ Thus, in an action for defamation, the 
plaintiff was held entitled to prove and recover for a 
general loss of trade, though the declaration also al- 
lied a loss of particular customers which he failed to 
prove.® 

All the circumstances under which an injury was 
committed may be stated and proved in . order to ag- 
gravate and enhance the damages ; as in an action of 
trespass for entering the plaintiff's house, that the 
defendant did it under a false charge that the plain- 
tiff had stolen therein ; and the jury may take all the 

i Per Holrojd, J., in Battlej v. Faulkner, 3 B. & Aid. 294. Bald- 
win ». Western Railroad, 4 Gray, 833, 836. 
a Smith v. Thomas, 2 Bing. N. C. 372, 380. 
8 1 Wms. Saund. 243 c;. 1 Wms. Notes to Saund. 819, 820. 

* Crouch V. Great Northern Ry. Co. 11 Exch. 742. Hoey v. Fel- 
ton, 11 C. B. N. 8. 142. 

» Smith V, Thomas, 2 Bing. N. C. 872, 880. 

• Evans v. Harries, 1 H. & N. 261. 
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circumstances into their consideration in assessing the 
amount of damages. There is, however, a distinction 
between actions of tort and of contract in this respect ; 
in the latter, in general, no damages more than nom^ 
inal can b^ recovered that are not capable of being 
specifically stated and appreciated, except in the case 
of a breach of a contract to marry, where the injury 
to the plaintiff's feelings may also be taken into 
account.^ 

When the injury, whether a tort or a breach of con- 
tract, has (as a natural and proximate consequence) 
led the plaintiff to incur expense, this should be laid 
as special damage. It should be alleged that the 
plaintiff has paid the money when this is the case; 
but a liability to pay is sufficient to entitle the plain- 
tiff to recover, and it should then be alleged that the 
plaintiff has incurred or has become liable to pay the 
expenses in question .^ 

The general rule is, that the plaintiff is limited to 
such damages as he has sustained up to the date of 
the writ.^ But there are exceptions to this rule. 

Damages may be given for prospective loss which 
it is reasonably certain will occur by reason of the 
cause of action ; * but not if such future damage con- 
stitutes itself a new cause of action ; ^ thus in the case 

^ Bullen and Leake Precedents, 14, 8d ed. Emblen v. Myers, 6 H. 
& N. 64. Bell 17. Midland Ry. Co., 10 C B. N. S. 287. Hamlyn u. 
Great Northern Ry. Co., 1 H. & N. 408. 

2 Spark V. Heslop, 1 E. & E. 563. Randall v. Roper, E. B. & E. 
84. Josling V. Irvine, 6 H. & N. 512. Richardson v. Chasen, 10 Q. B. 
756. 

' Com. Dig. Damages D. Pierce v. Woodward, 6 Pick. 208. 
Warner «. Bacon, 8 Gray, 401. 

* HodsoU 17. Stallebrass, 11 A. & E. 301 ; 3 P. & D. 200. 

» Warner v. Bacon, 8 Gray, 897. 
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of a continuing breach of contract as a breach of cov- 
enant by an apprentice to serve his master, or a breach 
of covenant to repair premises, damages are recover- 
able only to the time of action brought, the continu- 
ation of the breach forming a new cause for which a 
fresh action must be brought.^ 

The allegation of special damage cannot be answered 
or pleaded to on the record, for such a plea would af- 
ford no answer to the cause of action ; ^ except where 
the special damage constitutes the gist of the action ; 
it is then stated as part of the cause of action, and is 
denied by the plea of the general issue. ^ 

RULE n. 

Pleas mtiBt be pleaded in dne Order.^ 

The order of pleading, as established at the present 
day, is as follows : — 

Pleas 

1. To the jurisdiction of the court. 

2. To the disability of the ) 1. Of plaintiff. 

person j 2. Of defendant. 

8. To the writ. 
4. To the declaration.^ 

1 Horn V. Chandler, 1 Mod. 271. Warner v. Bacon, 8 Gray, 406. 
Coward v. Gregory, L. R. 2 C. P. 163. 

a Smith v. Thomas, 2 Bing. N. C. 372, 379. Warre v. Calvert, 7 

A. & E. 143. Reindel v. Schell, 4 C. B. N. S. 97. 

» BuUen and Leake Precedents, 14, 3d ed. Wilby v. Elston, 8 C. 

B. 142. And see per Bramwell, B., in Eastwood v. Bain, 3 H. & N. 

788. 

* Co. Litt. 803 a. Longueville v, Thistleworth, 2 Ld. Baym. 970. 
Com. Dig. Abatement C 

» The 2d, 3d, and 4th of these divisions belong, it will be recol- 
lected, to the class of pleas in abatement. Those to the writ are pleas 
in abatement founded on some objection to the form of the writ. 
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6. To the action itself, — in bar thereof.* 

In this order the defendant may plead all these 
kinds of pleas successively. Thus, he may first plead 
to the jurisdiction, and upon demurrer and judgment 
of respondeat ouster thereon, may resort to a plea to 
the disability of the person ; and so to the end of the 
series. 

But he cannot plead more than one plea of the 
same kind or degree. Thus, he cannot oflEer two suc- 
cessive pleas to the jurisdiction, or two to the disa- 
bility of the person.^ 

So he cannot vary the order ; f6r by a plea of any 
of these kinds, he is taken to waive or renounce all 
pleas of a kind prior in the series. 

And if issue in fact be taken upon any plea, though 
of the dilatory class only, the judgment on such issue 
(as elsewhere explained) terminates the action ; so 
that he is not at liberty to resort to any other kind of 
plea. 

RULE in. 

Pleaa in Abatement must give the Plaintiff a better Writ 

or Declaration.^ 

The meaning of this rule is, that in pleading in 
abatement a mistake in the mode of framing the writ 
or declaration, the plea must, at the same time, correct 
the mistake, so as to enable the plaintiff to avoid the 

^ It is to be observed that no plea of the dilatory class is allowable 
after a plea in bar. Com. Dig. Abatement I. 20. 

3 Com. Dig. Abatement I. 8. Bac. Ab. Abatement O. 

* Com. Dig. Abatement L 1. Evans v, Stevens, 4 T. R. 227. 
Mainwaring v. Newman. 2 B. & P. 120. Haworth v. Spraggs, 8 T. B. 
615. Stirling v. Clayton, 3 Tyr. 167 ; 1 C & M. 241. 
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same objection in framing his new writ or declaration. 
Thus, if in an action of contract the defendant plead 
in abatement the nonjoinder of several persons whoni 
he alleges to be jointly liable with himself, the de- 
fendant must in such plea state the names of all the 
parties so liable ; lest the plaintiff should a second 
time be defeated by a mistake of the same kind.^ For 
these pleas, as tending to delay justice, are not favor- 
ably considered in law, and the rule in question waa 
adopted in a view to check the repetition of them. 

This condition of requiring the defendant to give 
a better writ &c. is often a criterion to distinguish 
whether a given matter should be pleaded in abatement 
or in bar? The latter kind of plea, as impugning the 
right of action altogether, can of course give no better 
writ or declaration, for its effect is to deny that, under 
any form of writ or declai'ation, the plaintiff could 
recover in such action. If, therefore, a better writ or 
declaration can be given, this shows that the plea 
ought not to be in bar, but in abatement. 

It may also be laid down as a rule, that — 

RULE IV. 

Dilatory Pleas mtuit be pleaded at a preliminary Stage of 

the Suit 

For dilatory pleas are in general not allowable after 
oyer,^ nor after a plea in bar.^ And besides these, 
there are other proceedings also, which have the effect 

1 Godson V. Good, 6 Taunt. 587. 

a 1 Wms. Saund. 284. Evans ». Stevens, 4 T. R. 227. West ». 
Turner, A. & E. 614 ; 1 N. & P. 617. 
s Com. Dig. Abatement I. 22. 
« Ibid. I. 23. Bell v. Railroad Company, 4 Wall. 590. 



THE PRINCIPAL RULES OF PLEADING. 317 

of exclttding a subsequent dilatory plea ; but, being 
of a less ordinary and general kind, it is not necessary 
here to notice them more distinctly.* 

RULE V. 

AU affirmative Pleadings which do not conclude to the 
Country must conclude with a Verification.^ 

Where an issue is tendered, to be tried by jury, it 
has been shown that the pleading concludes to the 
country. In all other cases, pleadings, if in the affirm- 
ative form, must conclude with a formula of another 
kind, called a verification^ or an averment. The veri- 
fication is of two kinds, — common and special. The 
common verification is that which applies to ordinary 
cases, and is in the following form: "And this the 
plaintiff " (or defendant) " is ready to verify." ^ The 
special verifications are used only where the matter 
pleaded is intended to be tried by record, or by some 
other method than a jury. They are in the following 
forms: "And this the plaintiff" (or defendant) "is 
ready to verify by the said record," or, " And this 
the plaintiff " (or defendant) " is ready to verify, 
when, where, and in such manner as the court here 
shall order, direct, or appoint." 

The origin of this rule is as follows : — 
It was a doctrine of the ancient law, little, if at all, 
noticed by modern writers, that every pleading, affirm- 
ative in its nature, must be supported by an offer of 

^ See the instances Com. Dig. Abatement I. 26 &c. 

> Com. Dig. Pleader E. 82, £. 88. Co. Litt. 808 a. Snow v, 
Stevens, 2 Dowl. 664. Goodchild o. Fledge, 2 Qale, 7. 

' See the yariotts examples of pleadings given in the course of 
this work. 
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some mode of proof; and the reference to a jury 
(who, as formerly explained, were in the nature of 
witnesses to the fact in issue) was considered as an 
offer of proof, within the meaning of that doctrine. 
When the proof proposed was that by jury, the offer 
was made in the vi^S. voce pleading, by the words prest 
d'averrer, or prest &c., which, in the record, was 
translated, Et hoc paratus est verificare. On the 
other hand, where other modes of proof were in- 
tended, the record ran, Et hoc paratus est verificare 
per recordum, or Et hoc paratus est verificare quo- 
cunque modo curia consideraverit. But while these 
were the forms in general observed, there was the 
following exception, that on the attainment of an 
issue, to be tried by jury, the record marked that re- 
sult by a change of phrase, and substituted for the 
verification, the conclusion ad patriam — to the coun- 
try. The written pleadings (which, it will be remem- 
bered, are framed, in general, according to the ancient 
Style of the record) still retain the same formulas in 
these different cases, and with the same distinctions 
as to their use. They preserve the conclusion to the 
country, to mark the attainment of an issue triable 
by jury, but in other cases conclude with a translation 
of the Latin phrase, Et hoc paratus &c. ; and hence 
the rule, that an afiSrmative pleading that does not 
conclude to the country must conclude with a verifi- 
cation.^ 

As the ancient rule requiring an offer of proof 
extended only to affirmative pleadings (those of a 

1 " Every plea or bar, replication &c. must he offered to be proved 
truef by saying in the plea, Et hoc paratus est verificare, — which we 
call an averment" Finch Law, 869. 
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negative kind being in general incapable of proof), so 
the rule now in question applies to the former only, 
no verification being in general necessary in a nega- 
tive pleadin'g; but it has, nevertheless, been the prac- 
tice to conclude with a verification all negative as well 
as affirmative pleadings that do not conclude to the 
country. 

The rule in question has no longer any value or 
meaning as regards the object it originally proposed ; 
for till the trial of the issue it is no longer necessary 
for either party now to refer to his proofs. But as a 
rule of form, it is attended with convenience, as serv- 
ing to mark whether the pleading be intended to 
amount to a tender of issue. 

RULE VI. 

In all Pleadings where a Deed is alleged, under which the 
Party claima or justifies, Profert of such Deed must be 
made.^ 

Where a party pleads a deed, and claims or justifies 
under it, the mention of the instrument is accompa- 
nied with a formula to this effect : " One part of 
which said indenture " (or other deed) " sealed with 
the seal of the said , the said now brings 

here into court, the date whereof is the day and year 
aforesaid." 

This formula is called making profert of the deed. 
Its present practical import is, that the party has the 
instrument ready for the purpose of giving oyer ; and 
at the time when the pleading was vivft voce, it im- 
plied an actual production of the instrument in open 
court for the same purpose. 

1 Com. Dig. Pleader 0. 1. Leyfield's Case, 10 Rep. 02 a. 
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The rule in general applies to deeds only. No 
profert therefore is necessary of any Tv^ritten agree- 
ment or other instrument not under seal, nor of any 
instrument which, though under seal, does not fall 
within the technical definition of a deed ; as, for ex- 
ample, a sealed will or award.^ This, however, is 
subject to exception in the case of letters testamen- 
tary and letters of administration, — executors and 
administrators being bound when plaintiffs to support 
their declaration, by making profert of these instru- 
ments. 

The rule applies only to cases where there is occa- 
sion to mention the deed in pleading. When the 
course of allegation is not such as to lead to any men- 
tion of the deed, a profert is not necessary, even 
though in fact it may be the foundation of the case 
or title pleaded. 

The rule extends only to cases where the party 
claims under the deed, or justifies under it ; and there- 
fore when the deed is mentioned only as inducement 
or introduction to some other matter, on which the 
claim or justification is founded, or alleged not to 
show right or title in the party pleadings but for some 
collateral purpose, no profert is necessary. 

The rule is also confined to cases where the party 
relies on the direct and intrinsic operation of the deed. 
Thus, in pleading a feoffment, no profert is necessary, 
for the estate passes not by the deed, but the livery. 
So, in pleading a conveyance by lease and release 
under the Statute of Uses, it is not necessary to make 
profert of the lease, because it is the statute that gives 
effect to the bargain and sale for a year, and the deed 

1 Com. Dig. Pleader O. 8. 
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does not intrinsically establish the title. But in 
pleading the release, profert ought to be made, as the 
same reason does not apply. 

Another exception to the rule obtains where the 
deed is lost or destroyed through time or accident, or 
is in the possession of the opposite party. These cir- 
cumstances dispense with the necessity of a profert, 
and the formula is then as follows : " Which said 
writing obligatory," (or other deed,) *' having been 
lost by lapse of time," (or " destroyed by accidental 
fire," or, "being in the possession of the said ,") 

*^ the said • cannot produce the same to the court 
here." . 

Again, a party is not bound to make profert of an 
instrument to the possession of which he is not en- 
titled. 

The reason assigned for the rule requiring profert 
is, that the court may be enabled by inspection to 
judge of the suiEciency of the deed.^ 

The actual value of the rule, whatever its origin or 
ancient object, consists in enabling the adverse party 
to obtain inspection (by demanding oyer) of the in- 
strument of which profert is made. Where the instru- 
ment is such that no profert needs be made of it, he 
has no such means of obtaining inspection, and he is 
therefore obliged to resort to the less convenient 
course of applying to a judge for an order that inspec- 
tion be granted. But an order of this kind will in 
general be made as a matter of course, with respect 
to all instruments which either party sets forth in the 
pleading, and which are of such a kind as not to re- 
quire profert. 

1 Leyfield's Case, 10 Rep. 92 b. Co. Litt. 85 b. 

21 



822 PLEADING IN CIVIL ACTIONS. 

RULE vn. 

All Pleadings onght to be Trua.^ 

While this rule is recognized, it is at the same time 
to be observed, that in general there is no means of 
enforcing it, because regularly there is no proper way 
of proving the falsehood of an allegation, till issue has 
been taken, and trial had upon it. 

Persons engaged in vexatious defences have taken 
advantage of this difficulty, by resorting to the prac- 
tice of what is called Bham pleading^ that is, pleading, 
for the mere purpose of delay, a matter which the 
pleader knows to be false. 

The plea that has been most commonly adopted for 
this purpose is the plea of judgment recovered. In 
other cases, if a plea contain very improbable matter, 
and the frame of it is subtle and intricate, so as to 
lead to the inference that it is pleaded for a dilatory 
purpose, the court will, on application, supported by 
affidavit of its falsehood, allow judgment to be en- 
tered for the plaintifiE as for want of plea, and make 
the defendant or his attorney pay the costs. And the 
court has in all cases power to punish for sham plead- 
ing, and has often strongly censured the practice. 

It may be further remarked under this head, that 
in order to prevent the use of pleas in abatement for 
a dilatory purpose, it is provided by 4 Anne, ch. 16, 
§ 11, that pleas of that class must be verified by affi- 
davit, or some probable matter must be shown to the 
court, tending to prove them true. 

1 Bac. Ab. Pleas G. 4. Slade v, Drake, Hob. 295. Smith v. 
Teomans, 1 Saund. 816. 2 Inst. 218, 216. 
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Lastly, there is an exception to the rule in question, 
in the case of certain fictions established in pleading, 
for the convenience of justice. Thus, the declaration 
in trover uniformly alleges, though almost always con- 
trary to the fact, that the defendant found the goods, 
in respect of which the action is brought. 
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UbI Jus ibi rem«dinm. p. 1. 

No civil remedy for any act or omission is suspended by 

reason that such act or omission amoants to a criminal 

offence.^ 

iBsaa. pp. 1, 100. 

This phrase of issue occurs at the very commencement of 
the Year Books, viz. 1 Edw. II. In some instances the ex- 
pression isser d^empUr occurs, which may be translated to get 
out of J or finish the pleading ; and clearly marks the meaning 
and derivation of the term issue. 

In the reign of Edward lY. we find the Latin term thus 
regularly defined : Exitus idem est quod finis, sive determi- 
natio placiti. Year Book, 21 Edw. IV. 35. 

The terms issue en ley and issue en fet occur as early as 
the third year of Edw. II. See the Year Book, 3 Edw. 
II. 59. 

Technicalities in Pleading, pp. 2, 8. 

Special Demurrer, — Express Cohr. — Special TVaverse, — 

Defence, 

The needless precision and formality which were enforced 
through the medium of Special Demurrers often exposed suitors 

1 Wells V. Abraham, L. R. 7 Q. B. 854. Osborne v, Gillett, L. R. 
8 Ezch. 88. Boston and Worcester Railroad v. Dana, 1 Gray, 88, and 
cases cited at p. 100. 
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to the necessity of expensive amendments, and sometimes 
occasioned an absolute failure of justice upon points of mere 
form. Again, some of the ancient doctrines of pleading — 
those, for example, relating to Express Color and to Special 
Traverses — were of so subtle and intricate a character as 
justly to merit condemnation on that ground. The formula 
of Defence can, as Serjeant Stephen remarks, '^ be considered 
in no other light than as one of those verbal subtleties 
by which the science of Pleading was, in many instances, 
anciently disgraced." These, however, have been removed 
by various statutes, which, while freely abolishing what was 
useless and objectionable, retained at the same time all that 
was really valuable in the former system of Pleading. 

"Writ p. 88. 
A writ when returned ils matter of record.^ 

Record, p. 48. 

Lord Coke defines a record as a "memorial or remem* 

brance in rolls of parchment, of the proceedings or acts of a 

court of justice " &c. ; and observes that " the rolls, being the 

records or memorials of the judges of the courts of record, 

import in them such incontroUable credit and verity as they 

admit no averment, plea, or proof to the contrary." Co. 

Litt. 260 a. 

Demurrer, p. 49. 

A demurrer cometh from the Latin word ^^demorariy — 
to abide, and, therefore, he which demurreth in law, is said he 
that abideth in law — moratur or demoratur in lege." ^ 

We find from the Year Books that the pleaders sometimes 
put themselves upon the judgment of the court upon a matter 
of law, in the following form of words : — " Nous demurratns 
en vos discretions si nous etions mest a respond " <Sbc.* Some^ 
times in the following, — sur ceo demurromus en jugement 

1 Whitehead v. Eejes, 8 Allen, 498. 1 Greenl. Ey. § 621. 
« Co. Litt. 71 b. • 1 Edw. IL 8. 
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&c.^ These expressions clearly indicate the manner of the 
derivation. 

Pleas, pp. 50, 61. 

** Pleas are variously distinguished. The more* general 
division of them is, that of being dilatory or peremptory ; or 
they are, first, pleas of abatement, — secondly, such as bar the 
action for ever." ^ 

The general division of pleas is, 1st, Fleas dilatory ; 2dly, 
Pleas peremptory. Of the former description are pleas to 
the jurisdiction &c. Of the latter or peremptory kind, and 
which lead to an issue which finally settles the dispute, are 
pleas in bar of the action. 

The pleas to the jurisdiction are frequently mentioned as 
pleas in abatement ; but inaccurately ; for in their form they 
are not pleaded as grounds for abating the action, but for 
refusing to answer in the court in which the action is brought. 
It is true, that, in their effect, they defeat the action ; but the 
case is the same with pleas in bar, which are yet essentially 
distinguished from pleas in abatement. '^ A plea to the juris- 
diction is not properly a plea in abatement, though in its 
consequence it be so; and therefore is to have its proper 
conclusion, as respondere non debet, or si curia cognoscere 
velit ; and not quod bitla cassetur.'* * 

All dilatory pleas, including pleas to the jurisdiction, are 
sometimes inaccurately classed as pleas in abatement. 

Plea in Abatement p. 51. 

A plea in abatement is called by Bracton, exceptio ad breve 
prosternendum:^ and is described, about the same time in 
French, as exception pur brefe abatre:^ whence the words 
abate and abatement, 

Cassare was another word applied, as well as prostemere, 

1 10 Edw. in. 23. * Bract. 481 b. 

* Bac. Ab. Pleas A * Britten, 48. 

s Bac. Ab. Pleas E. 2. 
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to express the abatement of the writ ; and from cassare is 
derived to qucuh, as to abate from abattre. 

Matter of abatement cannot be taken advantage of on 
demurrer; if extrinsic, the defendant must plead it; if in- 
trinsic, the court will act upon it, ex officio, or on motion.^ 

Plea. p. 50. 

Plee in French, in English plea^ were anciently used to 
signify suit or action. While used in this sense, they gave 
rise respectively to the words pleder and to plead ; of which 
the primary meaning was accordingly to litigate; but 
which in the later English law have been taken in the more 
limited sense of making allegation in a cause. Hence the 
name of the science of Pleading. 

This variable word to plead has indeed still another and 
more popular use, importing the forensic argument in a cause ; 
but it is not so employed by the Profession. 

Plea to the Jurisdiction, p. 61. 

Objections to the jurisdiction may be taken at any time 
before or even after judgment^ " Consent cannot give juris- 
diction where the law has not given it" * And error will lie 
in this case, at the suit of the party who commenced the 
action, to reverse a judgment against him, if the court had no 
jurisdiction.* Where a writ is served, returned, and entered 
by the plaintiff, the defendant has a right to appear to save 
his own rights, and avoid even an erroneous judgment against 
him ; and if he does appear, and contest the jurisdiction, the 

1 Tyler w. Hand, 7 How. 684. Amidown v. Peck, 11 Met. 467. 
Commonwealth v, Donahue, 126 Mass. 61. 
3 Elder v. Dwight Manufacturing Co. 4 Gray, 201, 204. 

* Jordan v. Dennis, 7 Met. 690. Lawrence v. Wilcock, 11 A. & K. 
941. 

* Capron v. Van Noorden, 2 Cranch, 126. Striker v, Mott, 6 Wend. 
466. Jordan v. Dennis, 7 Met. 690. 2 Wms. Saund. 47. 2 Wms. 
Notes to Saund. 86. 
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court mast bear the parties, and adjudicate on the question 
whether it has jurisdiction or not ; and if it is decided there, 
or upon an appeal, which the losing party has a right to take, 
that the original court had no jurisdiction, then the defendant 
is the prevailing party, and is entitled to costs.^ 

Plea in Bar. pp. 68, 54. 

A plea in bar is called by Bracton, after the civilians, 
exceptio peremptoria. In the French of Britton, it is de- 
scribed as an exception, pur barrer U pUintyffe de sa de- 
maunde.^ 

Traverse, p. 64. 

Traverse is the most proper and ancient term. In the 
modem language of pleading, however, deni/ is often sub- 
stituted for it ; and pleas in denial is a term often used in- 
stead of pleas by way of traverse. The reason is, that traverse 
is a word that also occurs in a more limited sense, being often 
applied to 2i particular form of denial; and the word deny^ as 
preventing confusion, is therefore usually adopted as the more 
convenient expression for the general idea. In this treatise, 
however, denial, in general, is called by its proper appellation 
of traverse; and the particular kind of denial above-men- 
tioned is denominated by the appropriate phrase, viz. a 
special or formal traverse. Any confusion is thus sufficiently 
avoided, and the regular and ancient terms of art are pre- 
served. 

Pleading, p. 69. 

As a party who makes a statement of fact is said to plead, 
by way of distinction from demurring, — so such statement 
or allegation is, in strictness, called 9k plea; and when opposed 
to the declaration, is denominated a plea to the jurisdiction, 

^ Hunt V, Hanover, 8 Met. 848. Elder v. Dwight Manufacturing 
Co., 4 Gray, 201, 206. 
* Britton, 02. 
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Id ahatementy on in hoTy — at subseqaent stages, a plea by 
way of reply, by way of rejoinder &c., according to the stage 
at which it occurs. But as the name of plea is, in practice, 
generally understood to refer to that particular answer in fact 
which the defendant opposes to the declaration, and to that 
only, the word pleading has (to avoid ambiguity) been sub- 
stituted, in this work, to express a statement of fact, in 
general, as opposed to a demurrer. 

Ad questioneB fiicti non respondent judioes; ad qnes^ 
tioneB legia non respondent juratores. p- 72. 

All the authorities prove that questions of law have at all 
times been the exclusive province of the judges. Thus, in 
the Placitorum Abbrevatio there is an entry, in the sixth year 
of Richard I., that sub judicibus lis et contentio fuit, utrum 
carta praedicta debet teneri versus puerum qui infra aetatem.^ 

And again, in the fourth year of King John, the jury upon 
an inquisition, declare, — non pertinet ad eos de jure dis- 
cemere.^ 

New Trial, p. 81. 

There is a distinction between a venire de novo and a new 
trial.* In a learned note by Serjeant Manning in Gould v. 
Oliver, 2 M. & G. 238, the law is thus lucidly stated : " The 
distinction between an award of a venire de novo and a rule 
for a new trial appears to be, that the former is always 
founded upon some irregularity or miscarriage apparent upon 
the face of the record, whilst the latter is an interference by 
the court in the discretionary exercise of a species of equi- 
table jurisdiction, for the purpose of relieving a party against 
a latent grievance. After a rule for a new trial, and a new 
trial had thereon, the record is in the same state as if no 

1 Plac. Ab. 5 War*, temp. 6 Ric. 1. 

3 Plac. Ab. 40 Line*, temp. 4 Johan. 

* Per Alderson, B., in Hughes v. Hughes, 15 M. & W. 704. 
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trial except the last had taken place, whereas, upon a venire 
de novo, the fact of the first trial, and the circumstances under 
which that trial became nugatory or abortive, and which ren- 
dered a second trial a matter, not of discretion, but of right, 
necessarily appear on the record." 

Issue, p. 100. 

The issue is thus defined by Lord Coke : " Issue, exitus, 
a single, certain, and material point issuing out of the allega- 
tions or pleas of the plaintiff and defendant, consisting regu- 
larly upon an afiirmative and negative, to be tried by twelve 
men." ^ And thus by Heath, C. J. : " That point of matter 
depending in suit, whereon the parties join, and put their 
cause to the trial of the jury." ^ These definitions, besides 
being too narrow, as extending only to questions of fact, and 
to such questions of fact as are referred to one particular 
mode of trial, viz. that by jury, seem to be also defective in 
clearness and precision. The definition of the issue by Mr. 
Justice Blackstone, following Sir M. Hale, is as follows : 
" When, in the course of pleading, they come to a point which 
is affirmed on one side, and denied on the other, they are then 
said to be at issue." * The definition by Finch is, perhaps, 
preferable : " An issue is, when both the parties join upon 
* somewhat that they refer unto a trial, to make an end of the 
plea," i. e. suit.* 

Color, p. 150. 
The following passage in Juvenal will recur to the reader : — 

Quis color f et quod sit causae genus, atque ubi smnma 
Qusestio, quae veniant di versa parte sagittae. 
Scire volunt omnes ; mercedem solvere nemo.' 

1 Co. Litt. 126. 

^ Heath Maxims, ch. iv. 

* 3 Bl. Comra. 318. Hale Analysis, sect. l. 

* Finch Law, 396. • Juv. Sat. VIL 
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Cnrloiui Specimen of Viva Voce Pleadings in the 'R"gH«ii 
Conrte in the Reign of Edward H^ 

The case was this : Aleyne de Newton brought his writ of 
annuity against the abbot of Burton-upon-Treut, and de- 
manded £30 arrears of an annual rent of £45, and he declared 
that one John, abbot of Burton, and predecessor of the present 
abbot, did, bj assent of the convent, grant an annuity to 
Aleyne, payable twice in the year, till he was advanced to a 
convenable benefice ; and he exhibited a specialty containing, 
that the abbot, by assent &c., did grant an annuity to Aleyne 
de Newton, Clerk, in the above manner, as he had declared. 
Upon this WiUuhy (as counsel for the defendant) prayed 
judgment of the writ, because of the variance between the 
writ and the specialty ; for in the writ he was named Aleyne 
de Newton, but in the specialty Aleyne de Newton, Clerk, 
Ward said that it was no variance ; yet WiUuhy maintained, 
that as he might have a writ agreeable to the specialty, if he 
varied in his own purchase of it, the writ would be ill ; but 
he conld in this case have a writ agreeable to his specialty. 
Ergo &C. And again, as £str as appeared by the specialty, it was 
made to some one else, and not to the person named in the 
writ. Stonore, one of the justices, said, '*Then you may 
plead so if you will, but the writ is good," therefore respondeas 
ouster. 

Then, said WiUuhy, He cannot demand this annuity, because 
we say, that John, our predecessor, on such a day &c., ten- 
dered him the vicarage of &c., which was void, and in his 
gift, in the presence of such and such persons, which vicarage 
he refused ; wherefore we do not understand that he can any 
longer demand this annuity. Shard — We say this vicarage 
was not worth 100 shillings ; therefore we do not understand 
it to be a convenablp benefice, so as to extinguish an annuity 
of £40. WiUuhy — Then you admit that we tendered you 
the vicarage, and that you refused it &c.?' Shard — As to 

1 Beeves Hist. Eng. Law, Vol. II. pp. 847-849, 8d ed. 
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• 

the tender of a benefice which was not convenable, I have no 
business to make any answer at all. Then Mutford, one of 
the justices, asked, What sort of benefice they considered as 
convenable, so as to extinguish the annuity? Shard — We 
mean one of ten marks at least. Then Stonore said, Do you 
admit that the vicarage was not wortl^ 100 shillings? Wil- 
luby — We will aver that the vicarage was worth ten marks, 
prest &c, ; and he has admitted that one of that value should 
extinguish the annuity. Shard — And we will aver that it 
was not worth ten marks, prest &c. 

After this issue, WiUuhy was desirous of recurring back to 
his first plea, and said, As you declare that the vicarage was 
not worth 100 shillings, we will aver that it was worth 100 
shillings <Sbc. But Stonore interposed, and said. He declares 
that the vicarage is worth ten marks ; and after that there is 
nothing to be done, but that the issue should be taken on your 
declaration or his : now it seems that it should rather be taken 
on yours ; for, by your plea, you make that a convenable 
benefice which is worth ten marks, and such a declaration you 
ought to maintain <Sbc WiUuhy — The mention of the value 
came first from him, when he said it was not worth 100 shil- 
lings ; so that it will be sufficient for me to traverse what he 
had said. But Stonore pressing him whether he would main- 
tain his plea, WiUuhy said he would, and accordingly pleaded 
that the vicarage was worth ten marks, prest &c. et alii, that 
it was not worth ten marks, />re«/ &c., and so issue was joined. 

The pleadings upon the record in the above case must then 
have stood thus: The defendant said a vicarage had been 
tendered and refused, and so the annuity should cease, judg- 
ment of the action. To this the replication was. The vicarage 
tendered was not worth ten marks, and so not a convenable 
benefice to extinguish the annuity : rejoinder, it was worth 
ten marks : surrejoinder, it was not. 

This instance will serve to show the manner of pleading 
viy& voce at the bar ; every thing there advanced was treated 
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AS a matter onlj in fieri, which upon discossion and considera- 
tion might be amended, or whoUj abandoned, and then other 
matter resorted to, till at length the counsel felt himself on 
such grounds as he could trust Where he finally rested 
his cause, that was the plea which was entered upon the roll, 
and abide^ the judgment of an inquest, or of the court, 
according as it was a point of law or of fiict 
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A. 
ABATEMENT, 

plea in, 51, 327. 

form of plea for a nonjoinder of a defendant, 52. 

the doctrines of pleas in, 53. 

commencement and conclusion of, 290, 291. 

must give the plaintiff a better writ or declaration, 315. 

muAt be veriiied by affidavit, 322. . 

ACTIO NON, 

defined, 287. 

ACTIONS, 

division of, 14. 

real, 14. 

personal, 14. 

mixed, 14. 

boundaries of, must be preserved, 22-24. 

classification of, into actions ex contractu and ex delicto, 

23, 24 note, 
local and transitory, 210, 211. 

AD QUESTIONES FACTI NON RESPONDENT JUDI- 
CES; AD QUESTIONES LEGIS NON RESPONDENT 
JURATORES, 72, 330. 

AIDER, 

by verdict, 113. 

principle of the rule, 113, 114. 

at certain stages of the cause, all objections of form are 

cured by the different statutes of jeofails and amend* 

ments, 115. 
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ALTERATION, 

effect of, in a deed, 122, 123 and note. 

ALTERNATIVE, 

pleadings must not be in, 280. 

AMBIGUITY, 

pleadings must not be ambiguous, 271. 

they are sufficient if they are certain to a common intent, 

273. 
ground for demurrer, 274. 

doctrine of negatives pregnant, 274. 

examples of, 275. 

AMBIGUUM PLACITUM INTERPRETARI DEBET 
CONTRA PROFERENTEM, 271 note. 

AMENDMENT, 69-71, 97. 

APPEARANCE, 

of parties, how effected, 34. 
of infants, 34 note, 
of married women, 34 note, 
of idiots, 34 note. 

ARGUMENTATIVENESS, 

pleadings must not be argumentative, 27J. 

two affirmatives do not make a good issue, 278, 279. 

ARREST OF JUDGMENT, 83. 

ASSUMPSIT, 

where it lies, 25. 
origin of, 25. 

declaration on a warranty that goods sold were of a partic- 
ular quality, 38. 
counts on promissory notes, 39, 40. 

AUTHORITY, 

pleading must show, 237. 

where the defendant justifies under judicial process, 237, 

238. 

AVERMENT, 

defined, 318 note. 

AVOWRY, 

meaning of the term, 144 note. 
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B. 

BILL OF EXCEPTIONS, 77. 

BULLER, MR. JUSTICE, 
great authority, 13. 

BURDEN OF PROOF, 74. 

C. 
CERTAINTY, 

technical meaning of the word, 102, 273 note. 

whatever is alleged in pleading must be alleged with cer- 
tainty, 240. 

examples, 240-245. 

not necessary to state matter which would come more prop- 
erly from the other side, 251. 

exception to the rule in pleadings in estoppel, 253. 

not necessary to allege circumstances necessarily implied, 
253. 

nor to allege what the law will presume, 254. 

a general mode of pleading is allowed where great prolixity 
is thereby avoided, 255. 

and where the allegation on the other side must reduce the 
matter to certainty, 257. 

illustrations of this rule, 259-261. 

exceptions where the covenants or other matters are in the 
negative or the disjunctive form, 261-263. 

no greater particularity is required than the nature of the 
thing pleaded will conveniently admit, 264. 

less particularity is required when the facts lie more in the 
knowledge of the opposite party than of the party plead- 
ing, 265. 

less particularity is necessary in the statement of matter 
of inducement or aggravation than in the main allega- 
tions, 267. 

with respect to acts valid at common law, but regulated as 
to the mode of performance by statute, it is sufficient to 
use such certainty of allegation, as was sufficient before 
the statute, 268. 

CERTAINTY TO A COMMON INTENT, 
defined, 273. 

22 
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COGNIZANCE, 

meaning of the ienn, 144 note. 

COLOR, 

definition of, 150. 

implied, 153. 

express, 153. 

its nature and use explained, 153-160. 

quotation from Juvenal, 331. 

COMYNS'S DIGEST, 

title ** Pleader," 10. 

CONCLUSIO FACIT PLACITUM, 293. 

CONFESSION AND AVOIDANCE, 
pleadings in, 59, 147. 
examples of, 55, 61. 
must give color, 150. 

••CONVERSION," 

meaning of the word, 28 note. 

COSTS, 92, 93. 

COUNTRY, 

conclusion to the, 174. 

COVENANT, 

where it lies, 25. 

declaration on an indenture of lease for not repairing, 87. 

CURSUS CURIAE EST LEX CURIAE, 10. 

D. 
DAMAGES, 310. 

general and special, rule in pleading, 311. 
if the plaintiff fail in proving special, he may recover gen- 
eral, 312. 
general rule is that the plaintiff is limited to damages, sus- 
tained to the date of the writ, 313. 
exceptions to the rule, 313. 
prospective loss, 313. 

DEBT, 

where it lies, 24. 
declaration on a bond, 35. 
on simple contract, 35. 
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DEBT, — continued. 
on a judgment, 36. 
on a judgment satisfied in part, 36. 

DECLARATION, 
office of, 7, 9. 
must allege all the circumstances necessary for the support 

of the action, 7. 
certainty to a common intent is sufficient, 7. 
in a real action it is more properly called the count, 34. 
should in conclusion lay damages, 310. 

DEED, 

alteration in, 122, 123 and note. 

a party to a deed who traverses it must plead non est fac- 
tum, 145. 
must be pleaded according to its legal efEect, 282 note. 

DEFAULT, 

judgment by, 89, 90 note. 

DE INfJURii, 

replication of, 132. 

example of, 133. 

in what actions the proper form, 134. 

a cumulative traverse often occurs in this replication, 197. 

restrictions in the use of, 198, 199. 

DEMURRER, 

meaning of the word, 49, 326. 

general, defined, 106. 

form of general, 49. 

special, defined, 106. 

form of special, 50. 

tenders an issue in law, 56, 104 note. 

and when tendered must be accepted, 57. 

joinder in demurrer, 57. 

nature and properties of, 105. 

admits all such matters of fact as are sufficiently pleaded, 

108. 
on demurrer the court will consider the whole record, and 

give judgment for the party who, on the whole, appears 

to be entitled to it, 108, 109. 
exception to this rule, 109. 
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DEMURRER, — continued. 

effect of pleading over without demuner, 111. 

when faults in pleading are aided by pleading oyer, 112. 

rules by which the pleader is to be governed in determining 

whetiier to demur or to plead, 115. 
it is not allowable both to plead and to demur to the same 

matter, 208. 
to the evidence, 78. 

" DENY," 

meaning of the word, 829. 

DEPARTURE, 

defined, 297. 

examples of, 298-803. 

necessity of the rule against, 803. 

DETINUE, 

where it lies, 25. 
judgment in, 26. 

declaration for the detention of goods, 40. 
certainty in the description of the goods demanded, 41 
note. 

DILATORY PLEAS, 
. must be pleaded at a preliminary stage of the suit, 816. 
order of, 314, 315. 

DISCONTINUANCE, 
defined, 161. 

DOWER, or DOWER UNDE NIHIL HABET, 
where it lies, 81. 

declaration in without a previous demand, 46. 
with a previous demand, 47. 

DUPLICITY, 190. 

meaning and principle of the rule, 190. 

examples, 190-192. 

a pleading will be double that contains several answers, 

whatever be the class or quality of the answer, 193. 
matter may suffice to make a pleading double though it be 

ill pleaded, 193. 
matter inmiaterial cannot operate to make a pleading double, 

193. 
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DUPLICITY, — continued. 

no matter will operate to make a pleading double, that ia 
pleaded only as necessary inducement to another allega- 
tion, 195. 

no matters, however multifarious, will operate to make a 
pleading double, that together constitute but one ccmnected 
proposition or entire point, 196. 

the rule against duplicity qualified by the use 'of seyeral 
counts, and the allowance of several pleas, 199. 

DURESS, 

what it consists in, 123 note, 
must be specially pleaded, 123 note. 

£. 
EJECTMENT, 

where it lies, 31. 

ENTRY, 

writ of, where it lies, 32. 

declaration in, 47. 

description of lands demanded, 48 note. 

ERROR, 

technical sense of the term, 94, 95. 

in fact, 94-96. 

in law, 96, 97. 

the court will examine the whole record, 96. 

ESTOPPEL, 

defined, 145, 146 note. 

from matter of record, 146. 

from the deed of the party, 146. 

from matter in pais, 146. 

estoppels in pais need not be specially pleaded, 165. 

commencement and conclusion of pleadings, 291. 

EVIDENCE, 

matter of, need not be stated in pleading, 246. 
reason of the rule, 247. 

EXCEPTIONS, BILL OF, 77. 

EXECUTION, WRIT OF, 93. 

EX FACTO JUS ORITUR, 72. 
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F. 

" FEOFFMENT," 

meaning of the word, 225 note. 

FICTIONS, 

in pleading, 323. 

"FINAL PROCESS,'' 
defined, 10 note. 

" FORM OF ACTIOjr," 
meaning of, 22. 

FORMULAS, 

known and understood should be used, 9. 

G. 

GENERAL ISSUE, 119. 

forms of, in the different actions, 119-121. ' 

effect of adopting, 121. 

in what cases in the different actions it may and ought to 

be used, 122-132. 
other pleas are distinguished from, by the name of special 

pleas, 131. 
where a plea amounts to the general issue, it should be so 

pleaded, 304. 

GRAMMATICAL LANGUAGE, 
how far regarded in pleading, 273. 

H. 
HYPOTHETICAL, 

pleadings must not be, 280. 

L 
IDIOTS, 

appearance of, how effected, 34 note. 

IMMATERIAL ISSUE, 
defined, 86 note. 

INFANTS, 

appearance of, how effected, 34 note. 

INSENSIBLE, 

pleadings must not be, nor repugnant, 270. 
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ISSUE, 

defined, 1, 3, 100, 825, 331. 

maimer in which the parties are brought to, 4. 

after the declaration the parties must at each stage demur» 

or plead by way of traverse, or by way of confession and 

avoidance, 104. 

JOINDER IN DEMURRER, * 
form of, 57. 

JOINDER IN ISSUE, 
form of, 58. 

JUDGMENT, 88. 

by default, 89, 90 note. 

by nil dicit, 89, 90. 

by confession, 90. 

by non pros., 90. 

by nonsuit, 90. 

of respondeat ouster, 92. 

non obstante veredicto, 84. 

final and interlocutory, 89. 

different kinds of, 89-92. 

JURISDICTION, 

plea to, 51, 328. 

L. 
LAW, 

in general need not be alleged in pleading, 248. 

exception to this rule, 249. 

not traversable, 250. 

what matters of, the court takes official notice of, 250. 

LIBERUM TENEMENTUM, 
plea of, when sufficient, 227. 
form of, 227. 
by what proofs sustained, 228. 

M. 
MARRIED WOMEN, 

appearance of, how effected, 34 note. 
"MESNE PROCESS," 

defined, 10 note. 
MIXED ACTIONS, 

defined, 14. , 
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N. 
NAMES, 

of parties to the suit, 221. 

not parties to the suit, 221. 

mistake in, effect of, 221. 
NEGATIVE PREGNANT, 

doctrine of, 274. 

examples of, 275. 
NEW ASSIGNMENT, 

explained, 166. 

example of, 167. 

form of replication by way of new assignment, 168. 

is never required after a plea in denial, 169. 

it is sometimes necessary to answer a plea by a replication 
and by a new assignment, 170. 

is in the nature of a replication, 171. 

and is in the nature of a new declaration, 172. 

several new assignments may occur in the same series of 
pleading, 172. 

effect of, 173. 
NEW TRIAL, 81. 

distinction between, and a venire de novo, 830. 
NIL DEBET, 120. 
NON ASSUMPSIT, 121. 
NON CEPIT, 121. 
NON DAMNIFICATUS, 269. 
NON DETINET, 120. 
NON EST FACTUM, 119. 

NON POTEST QUIS SINE BREVE AGERE, 16 note. 
NON PROS., 

judgment of, 90. 
NONSUIT, 

judgment of, 91. 

derivation of the word, 91 note. 

plaintiff may voluntarily submit to judgment of, 215 note.. 

effect of pursuing this course, 215 note. 
NOTES TO SAUNDERS'S REPORTS, 12. 
NOT GUILTY, 120. 
NUL TIEL RECORD, 

issue of, 87, 88. 
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o. 

ORIGINAL WRIT, 
account of, 15-18. 
definition of, 19. 
form of, 19. 
the same in real as in personal actions, 21. 

OYER, 65-69. 

P. 
PAYMENT, 

of money into court, plea of, 166, 

PERFORMANCE, 

of the condition of a bond, or of covenants, how pleaded, 
240-242, 257. 

PERSON, 

pleas to the, 314, 315. 

PERSONAL A€TIONS, ^ 

defined, 14. 

PLACE, 

pleadings must have certainty of, 209. 

when matter of description must be truly laid, 213. 

PLEA, 

meaning of the word, 328-330. 

PLEA IN BAR, 
defined, 53, 329. 

distinguished from pleas of the dilatory class, 54. 
division of, 54. 

form of, by way of traverse, 54. 
by way of confession and avoidance, 55. 

PLEAD, 

meaning of the term *' to plead," 50 note, 328. 
it is not allowable both to plead and to demur to the same 
matter, 208. 

PLEADING,' 

meaning of the word, 330. 

the object of, is the production of an issue, 100, 102. 
essential to preserve the forms of good pleading, 174 note, 
technicalities in, 2, 8, 325. 
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PLEADINGS, 

defined, 1, 2, 6. 

facts only are to be stated, 4, 6. 

matter of evidence is superflaoos, 4. 

the facts must be material and stated with certunty, 5. 

should be true and perspicuous, 9. 

after the declaration, the parties must at each stage demur, 

or plead by way of traverse, or by way of confession and 

avoidance, 104. ^ 
exceptions to this rule, 163. 
in confession and avoidance, 59, 147. 
examples of, 55, 61. 
must give color, 150. 
properties of pleadings in general — without reference to 

their quality, as being by way of traverse, or confession 
N and avoidance, 160. 
every pleading must be an answer to the whole of what is 

adversely alleged, 160. 
every pleading is taken tb confess such traversable matters 

alleged on the other side, as it does not traverse, 162. 
must contain matter pertinent and material, 181. 
must not be insensible, nor repugnant, 270. 
must not be ambiguous, 271. 
nor argumentative, 277. 
nor hypothetical, 280. 
or in the alternative, 280. 
nor by way of recital, 281. 

things are to be pleaded according to their legal effect, 282. 
should observe the known and ancient forms of expression, 

285. 
should have their proper commencements and conclusions, 

286. 
forms of, adapted to the different kinds of pleadings, 28&- 

292. 
a pleading which is bad in part, is bad altogether, 294. 
all affirmative pleadings which do not conclude to the country 

must conclude with a verification, 317. 
in all pleadings where a deed is alleged, under which the 

party claims or justifies, profert of such deed must be 

made, 319. 
specimen of viva voce, in the reign of Edw. 11., 332. 
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PLEAS, 

office of, 7, 9. 

division of, 50, 51, 327. 

where a plea amounts to the general issue, it should be so 

pleaded, 304. 
must be pleaded in due order, 313. 

«« PRACTICE/* 
defined, 10. 

PRECEDENTS, 

appi-oved, should be followed, 285. 

PRECLUDI NON, 
defined, 289. 

" PROCESS," 

has a technical meaning, 10. 

PROFERT, 

defined, 319. 

the formula of making, 319. 

in general applies to deeds only, 320. 

when not necessary to make, 320, 321. 

value of the rule, 321. 

PROMISSORY NOTES, 
counts on, 39, 40. 

PROTESTATION, 
defined, 163 note. 

PUIS DARREIN CONTINUANCE, 

plea,, 63. 

form of plea, 64. 

Q. 

QUALITY, 

must be specified in pleading, 216. 

QUANTITY, 

must be specified in pleading, 216. 

R. 
REAL ACTIONS, 

defined, 14. 

RECITAL, 

pleadings must not be by way of, 281. 

facts must be alleged in terms of positive averment, 281. 
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•' REGISTER OF WRITS, THE," 

account of, 17. 
REJOINDER, 

form of, by way of travene, 61. 

REPLEADER, 85-87, 100. 
REPLEVIN, 

where it lies, 28-30. 

writ of, 45. 

names of the pleadings in, 144 note. 

commencement and conclusion of pleas in, 202. 

REPLICATION, 

form of, by way of traverse, 60. 

by way of confession and avoidanoe, 61. 
RESPONDEAT OUSTER, 

judgment of, 92. 

S. 

SAUNDERS'S REPORTS, 11. 

great authority, 11, 13. 

amusing passages in, 11, 12 note. 

SEVERAL COUNTS, 199-201. 

SEVERAL PLEAS, 201-207. 

SHAM PLEADING, 322. 

SIMILITER, 
form of, 58. 

SLANDER, 

oral or written, the truth of the charges must be specially 
pleaded, 129 note. 
SPECIAL ISSUES, 132. 

SPECIAL PLEADING, 

meaning of the term, 2 note, 132 note, 
result contemplated by, 2, 3. 

SPECIAL PLEAS, 131. 
SPECIAL TRAVERSE, 

the form, effect and use and object of, explained, 135-139. 

STATUTE 4 ANNE, CH. 16, 199, 204, 205, 208. 

STATUTE OF FRAUDS, 

the form of pleading a deed or other written instrument 

remains the same as before the statute, 226, 268. 
distinction to be observed, 269. 
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STATUTE OF JEOFAILS, 
why 80 called, 83 note. 

STATUTE OF LIMriATIONS, 
form of plea, 118. 
replication, 119. 

STATUTE OF WESTMINSTER THE SECOND, 13 EDW. 

I. 16, 25, 57. 
STATUTES, 27 ELIZ. CH. 5, and 4 ANNE, CH. 16, 106, 107. 

SUMMONS, 
form of, 21. 

SURPLUSAGE, 

is to be avoided, 307. 

meaning of the term, 307 note, 308 note. 

the rule prescribes the omission of matter wholly foreign, 

308. 
and the omission of matter which does not require to be 

stated, 308. 
not a subject for demurrer, 309. 

T. 

TECHNICALITIES IN PLEADING, 2, 8, 826. 

TENDER, 

plea of, 165, 166. 

TIDD'S PRACTICE, 
authority of, 10 note. 

TIME, 

certainty of, laid only to traversable facts, 213. 
the pleader may assign any time he pleases, 214. 
exceptions to this rule, 214. 
general principle, 216. 

TITLE, 

pleadings must show, 222. 

where a party alleges title in himself, or in another whose 

authority he pleads, 222. 
distinction between estates in fee simple and particular 

estates, 223. 
rule with respect to particular estates, 224. 
exception to this rule, 224. 
rules on the subject of derivation of title, 226. 



350 INDEX. 

TITLE, — continued. 

allegation of a general freehold tiUe, 227* 

title of mere possession, 229-232. 

tiie rule where a party alleges title in his adversary, 233. 

TRAVERSE, 

meaning of the term, 329. 

TRAVERSES, 

various kinds, 118. 

general issue, 119. 

principles which belong to traverses in general, 139-141. 

must not be taken on matter of law, 141. 

must not be taken upon matter not alleged, 143. 

exception to this rule, 144. 

upon a traverse issue must be tendered, 174. 

the tender of an issue to be tried by jury is by a conclusion 
to the country, 174. 

form of plea of tendering an issue to be tried by record, 175. 

replication nul tiel record, 176. 

when new matter is introduced, the pleading should con- 
clude with a verification, 176. 

issue, when well tendered, must be accepted, 179. 

this rule extends to an issue in law and in fact, 180. 

an issue in law is accepted by a joinder in demurrer, 180. 

there can be no demurrer upon a demurrer, 181. 

traverse must not be taken on an immaterial point, 182. 

nor on matter of aggravation, 183. 

nor to an allegation of consequential damage, 183. 

nor on matter of inducement, 183. 

where there are several material allegations it is in the 
option of the pleader to traverse which he pleases, 184. 

a traverse must not be too large, nor on the other hand too 
narrow, 184 

a party may, in general, traverse a material allegation of 
title or estate, to the extent to which it is alleged, though 
it need not have been alleged to that extent, 187. 
TRESPASS, 

where it lies, 26. 

declaration for an assault and battery, 41. 

declaration in quare clausum fregit, 41. 
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TRESPASS QUARE CLAUSUM FREGIT, 

declaration in, 41. 

time how laid in, 41, 42 note. 

TRESPASS UPON THE CASE, 
where it lies, 26. 
origin of, 27. 
declaration for the disturbance of a water-course, 43, 

TRIAL, 

by jury, 72. 

by the record, 87. 

TROVER, 

where it lies, 27. 

origin of, 28. 

declaration in, 42. 

precision in the description of the goods, 43 note. 

U. 

UBI JUS UBI REMEDIUM, 1, 825. 

ULTRA VIRES, 130, 131 note. 

UNINTELLIGIBLE, 

meaning of, in the language of pleading, 270. 

UTILE PER INUTILE NON VITIATUR, 271, 307, 309. 

V. 
VALUE, 

must be specified in pleading, 216, 218. 

VARIANCE, 74-77. 

VENIRE DE NOVOT 

distinction between, and a new trial, 330. 

VENUE, 

in the margin of the declaration, 209. 
in the body of the pleadings, 210. 
how laid in modem practice, 210. 
* distinction between local and transitory actions, 210. 
omission of ground for demurrer, 212. 

VERBA FORTIUS ACCIPIUNTUR CONTRA PROFE- 
RENTEM, 272 note. 
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VERDICT, 72. 

principles upon which the law requires the juiy to form 

their decision, 73. 
general, 72, 73. 
special, 79, 80. 
aider by, 113 

VERIFICATION, 

general and special, 317. 

the formula, 317. 

origin of the rule as tof 317, 818. 

VIDELICET, 214 note. 

matter that is material is not less material because laid 
under, 220 note. 

VIRTUTE CUJUS, 
not traversable, 142. 

W. 
" WHEREAS," 

use of the word in pleading, 281 note. 

WRIT, 

original, 15-19. 

may be excepted to and destroyed by pleading, 20. 

day of the date is the commencement of the action, 20 note. 

when returned is matter of record, 326. 

WRIT OF ENTRY UPON DISSEISIN, 
where it lies, 32. 
declaration in, 47. 
description of lands demanded, 48 note. 

WRIT OF ERROR, 

defined, 94. « 

coram nobis, or vobis, 94. 

does not operate as a supersedeas, 94 note. 

error in law must be of a substantial kind, 97. 

error coram nobis, called a writ of error generally, 97. 

WRITTEN INSTRUMENTS, 

must be pleaded according to their legal effect, 282. 
the rule extends to all instruments in writing and contracts 
written or verbal, 284. 
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